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1. [IpaBonpuMeHeHMe M0 rpaXKJaHCKHUM JeJIaM.
O61uMe npeAnoChIIKA

APXUTEKTOHUKY MPABOMPUMEHEHUS, C PA3JIMYHOU CTEIECHBIO
BBIPAXKEHHOCTU U 00A3aTE€IbHOCTH MPUCYTCTBUS B KAXKJIOM €ro mpo-
SIBJICHUH, COCTABJISIIOT: YCTAaHOBJIEHUE (DAKTOB, UMEIOIINX IOpUInYE-
CKOE€, B TOM YHCII€ J0Ka3aTeIbCTBEHHOE, 3HaYEHUE, MPaBOBasl KBa-
auduKanusa CUTyalluy, KOHKPETHU3aIus MPaBOBbIX HOPM Yepe3 TOJ-
KOBaHHUE, CyOCHAMApHOE NMPUMEHEHHUE NPaBOBBIX HOPM, IPEojoe-
HUE MPOOEIIOB Yepe3 aHAIIOTUIO 3aKOHA U MpaBa, pa3pelieHue KoJlu-
3Uil, KOHKpPETU3alus MPaBOOTHOUIEHUM, a TaKKe MpoleccyalbHas
aKTUBHOCTh U CyJ€OHO€ MPaBOTBOPYECTBO; (POPMHUPOBAHHE TPABO-
BOM MO3UIIUN; BEHIHECCHUE MTPABONPUMEHUTEIHHOTO aKTa.

OTaenbHOr0 BHUMAHUS 3aCIYyKHUBAET BOMPOC O CYUIHOCTHU CY-
NeOHOr0 yCMOTPEHHsI KaKk 0CcOOON pPa3HOBUAHOCTH MPABONPUMEHU-
TEJIbHON JESITENbHOCTH: SIBIISETCS CyleOHOE YCMOTPEHHE MPaBOM
u/nni 00A3aHHOCTBLIO? B Teopum mpaBa JTUCKyTHPYETCS caMa BO3-
MOXHOCTb OJHOBPEMEHHOUN MNPUHAICKHOCTH CYOBEKTY (B HaIeM
cilly4yae — CyJly) mpaBa U 00sI3aHHOCTH (Hampumep, MpaBo U 00s13aH-
HOCTb POAUTENIEH MO BOCHUTAHUIO pedOeHka). Kareropuueckum mnpo-
TUBHUKOM JIOMYIIIEHUsI TOJ00HOTO eauHcTBa siBisietcst P. E. I'yka-
csiH. HanpoTuB, CTOpOHHMKaMHU TakoW BO3MOXHOCTH (pa3zymeercs,
B 0coOeHHbIX ciyyasx) sBistores . @. [lepmenesuyu, H. M. Marty-
30B, B. A. Psacenues u ap. C ogHO# cTOpOHBI, TOAOOHOE TOMYIICHUE
pa3pyliaeT KJIacCHMUYE€CKOE€ COOTHOUIEHWE KOHCTPYKIMU «IIpaBoO —
00SI3aHHOCTBY», C JIPYrOMl — OTpakaeT PeallbHOCTh OOIIECTBEHHOM
MPaKTUKHU, KOTOpas HE BCEr/a yKIaAbIBaeTCA B (POPMATbHOE «JIOHO»
npasa.

YcMoTpeHne «HOPMAaTHUBUPOBAHO» MNPUHIUIIOM 3aKOHHOCTH
CYJIONIPOU3BOJICTBA M KOHKPETHHIMM HOPMaMH TIPOLIECCYaTbHOTO
U MaTepUAIbHOTO TpaBa, OTpa)xaeT UX AyX U cojepxkaHue (Jmoo,
NpU CBOEH yIIEpOHOCTH, OIIMOOYHOCTH, HAPOUUTOCTH U T. 1., HE OT-
paxaer wux). KoHcTuTyuunoHHsli cynx P® B mnocraHoBieHUH
oT 25.01.2001 1. Ne 1-IT oTmedaeT: mpuMeHssI 0OIee MPaBOBOE
npeanvcanue (HopMy IMpaBa) K KOHKPETHBIM 00CTOATENHCTBAM Jielia,
CyJZlbsl Ja€T COOCTBEHHOE TOJIKOBAaHUE 3TOM HOPMBI, IPUHUMAET pe-
HIEHUE B TMpelenax MpeIoCTaBICHHOW €My 3aKOHOM CBOOOJIbI



YCMOTpEHHUs (MHOTJa BECbMa 3HAYMTEIBbHOW) U HEPEJIKO OLCHHUBAET
00CTOATENHCTBA, HE UMES TOCTaTOYHOM MH(pOpMalUu (B TOM YHCIIE
CKpPBIBAEMOM OT HETO); MPU CTOJIb OOJBIION 3aBUCUMOCTH PE3yiibTa-
Ta OT CyJehcKoM auckpenuu nuddepeHnnanis He3aKOHHBIX pele-
HUU TIPEACTaBIsAECT COOOM TPYAHOBBIMOIHUMYIO 3a1a4y.

3aKOHHOCTh CYJI€OHOTO YCMOTPEHHUS MHCTUTYIMOHAJIbHA —
BTOM CMBICIE, UYTO OXBauy€Ha »JJEMEHTAMU TPaXKITAHCKO-
npolieccyanbHO (HOpPMbI, OPUEHTUPOBAHHON B OCHOBHOM Ha CY/,
SBJISIIOIIMICSA 00s3aTEIbHBIM M BJIACTHBIM YYACTHUKOM BCEX TPax-
JAHCKO-TIPOLIECCYAIbHBIX IPABOOTHOIIEHUN. 3aKOHHOCTh TaKXKe
MIPEIOJIAraeT ONPEACIEHHBIM KOHTPOJb 10 TOPU30HTAIN — CO CTO-
POHBI JIMI], YYaCTBYIOIIUX B JI€JIE, U MO BEPTUKAIM — CO CTOPOHBI
BBILIECTOAIICH CcyneOHOW WHCTaHUMU. OHA HE HCKIIOYAET TaKKe
aHAJIOTWH 3aKOHA U MpaBa (TpaKTOBKA MPUHIIUIIA 3aKOHHOCTU BCETIa
COMPOBOXAATaCh OOCYXKIEHHEM M 3TOro acmekra). B mmpokom
K€ CMbICIIE 3aKOHHOCTh CYJ€OHOr0 YCMOTPEHHS C OUYE€BUIHOCTHIO
NpeanoiaraeT cjie0BaHue U OYKBE, U yXy 3aKOHA, TO €CTh OOIINM
MIPUHIMIIAM TIPaBa M CHEIUAIBHBIM MPUHIUANAM TPaXIAHCKOTO CY-
JIOIPOU3BOJICTBA — T'YMaHU3My, CIIPABEIIMBOCTH, PABEHCTBY IEpe.
3aKOHOM U CYJIOM, OOBEKTUBHOCTH H T. [I.

ACTIIEKT MOTHBHPOBAHHOCTH PacCCMaTPUBAEMOM JEATEIbHOCTH
ABJISIETCS OJHUM M3 Hayaj MEXIyHAapOIHOTO CyAeOHOro Mpolecca.
Tak, EBponerickuii cyZ mo mpaBaM 4eJIOBEKa WHULHUUPOBAI JOMOJ-
HEHHE HOPMBI CT. 6 EBpOINErcKoN KOHBEHIIMU O 3aLIUTE MPaB YeIIO-
BEKa U OCHOBHBIX CBOOO/ MOJ0KEHUEM 00 00SI3aHHOCTHU Cy/1a BBIHO-
CUTh MOTUBUPOBAHHBIEC AKThl. POCCUICKOE MPOLECCYAThHOE 3aKOHO-
JaTeNIbCTBO COJIEPKUT TMOJ100HOE TpeboBanue O6osiee 150 ner. Bropo-
YeM, 3TO HE O3HA4YaeT COOTBETCTBYIOIIEH YCTOMYMBOW TEHIACHLHUU
Y MOJIHOTO JOKTpUHAIIBHOTO enuHcTBa. [eucrByromuit ['TIK PD
MPEANUCHIBACT Cyay OO0S3aHHOCTh MOTHUBHPOBATh U aKThl B IEJIOM
(cT. 195, . 1 ct. 225, 1. 6 cT. 366), U «JI0BOJIbI, 10 KOTOPBIM CY/]I OT-
BEpPraceT T€ WIM HWHBIC AoKa3areabcTBa» (4. 1 m. 4 ct. 198). Ognako
W IIEPBbIM, WU BTOPOW MPHU3BIBBI, [0 MHEHHUIO ITPOLECCYaATUCTOB,
BeChbMa CJIa00 HCHOJIHSIOTCS, OCOOCHHO B 4YacCTH OCYIIECTBICHHUS
YCMOTPEHYECKHUX MPABOMOYMN (HampuMep, NMpPH YMEHBIICHUU HE-
YCTOMKH, B3BICKAHUHU CYJICOHBIX PACXOJ0B, KOMIIEHCAITUH MOPAJIbHO-
ro Bpeaa u T. 1.). Kpome oOmuxX mpuUrH OMIMOOYHOCTH CYyACOHBIX



aKTOB, 3TO 00BsicHseTcsa, mo MHeHuio O. A. IlamkoBoil, U AByMS
CHEHHAIbHBIMUA MPUYHMHAMHU: BO-TIEPBBIX, OTCYTCTBUEM HOPM, HEIO-
CPEACTBEHHO YKa3bIBAIOIIMX Ha OO0S3aHHOCTH CyJla MOTHUBHUPOBATh
MPUMEHEHHUE YCMOTPEHHUS; BO-BTOPHIX, HEUETKOCTHIO (POPMYIUPOBKH
npuBeIeHHOro Hamu npawia 4. 1 m. 4 cr. 198 I'TIK P® [1, c. 39].
A. T. bonHep Takxe oOpalllacT BHUMaHHWE Ha OIPaHUYCHHOCTh JCH-
CTBHSI M HETIOJIHOTY JJaHHOH HOpMEI [2, c. 38].

Ha noxTprHaIbHOM YPOBHE CIOXKHUJIMCH JBA B3IUIsiAa HA CylI-
HOCTh U MECTO paccMmaTpuBaemMoro TpebOoBanus. IlepBblid cBOIUTCS
K TOMY, YTO MOTUBHUPOBAHHOCTb SIBJIIETCSI OJJHUM U3 KOHTEKCTOB JIH-
00 000CHOBaHHOCTH, JINOO 3aKOHHOCTH CyJeOHOro pemieHus. Bro-
poil TmpenarnosaraeT aBTOHOMHOE 3HAYE€HHE MOTHUBHPOBAHHOCTH.
HezaBucuMoO OT pe3yibTaTOB pa3BEpPTHIBAHUS JOKTPUHAIBHON AMC-
KyCCHUH, TIO MEHBIIIEH Mepe, HEOOXOIMMO CKOPPETUPOBATh COJIEpKa-
nue tpedoBanuit ['TIK P® u AIIK P® no nanHoMmy Bompocy.

B Hayke rpaxkaaHCKOTro MpoIeccyaibHOTO IpaBa nepBbie PyH-
JaMEHTAJIbHbBIE TMPEANOCHUIKM HCCIEAOBAaHUS SIBICHUSA CYyAEOHOr0
ycMoTpeHusi co3fnaBaiuck B 60-80-e¢ TIT. Mmponuioro CToJeTHs.
Nx koHcTataunu npuHagiexar nepy M. A. I'ypeuua, H. b. 3eiaepa,
C. B. KypsuieBa, K. . Komuccapona, JI. M. UedoTa, HECKOJIBKO
noznHee — A. T. bonnepa, /. b. AOymenko, B. W. TenstHukoBa,
O. A. IlanikoBoit u n1p. A. T. bonHep, HauboIee MOJHO MCCIIEI0BAB-
IIUH CYIIHOCTh U (POPMBI Cy1I€OHOTO YCMOTPEHHUS, B IPUHLIUIIE CO-
TJIalasch ¢ onpeneseHueM, npeanoxeHubiM panee K. M. Komucca-
POBBIM (ITIPABOMOYHE «IPUHUMATh, COOOPa3ysCh C KOHKPETHBIMU
YCJIOBHUSAMH, TAaKOE PEIICHUE MO BOIpPOcaM IpaBa, BOZMOKHOCTh KO-
TOPOTO BBITEKACT U3 OOUIMX M JHUIIbL OTHOCUTEIBHO OIPEICIICHHBIX
yKa3aHUM 3aKOHa»), W Tojaras 3To SBJICHUE OgHOM 13 ()OpM MpaBoO-
NPUMEHEHUS, MPEACTaBUIl ero B MHOrooopasuun. Kpome KOHKpeTH-
3aIuu, MOJIPOOHO aBTOPOM AUDPEPESHIIMPOBAHHON, B KITAIIUTPY» CY-
NeOHOr0 YCMOTPEHUSI UM BKJIFOUEHBI TOJIKOBAaHUE HOPMBI U MPOILIEC-
CyaibHass aKTUBHOCTH CyJia (BBIXOJ 3a MpeJesbl 3asgBICHHBIX HCKO-
BBIX TPEOOBaHMI, OTCTYIUICHUE OT IpaBujIa JOMYCTUMOCTH H T. I1.).
B To xe BpeMs AeSATENbHOCTh MO MPEOJIOJIECHUI0 MPOOEIOB B MpaBe
U CyOCHIMapHOMY TPUMEHEHMI0O HOPM CMEXKHBIX  OTpaciei
A. T. bonHep paccMaTpuBaeT B Ka4€CTBE aBTOHOMHBIX, TEKCTYaJIbHO
HE CBA3bIBAS C CyJCOHBIM YCMOTPEHHEM, XOTSI KOHTEKCT HUX COJEp-



YKATEJIbHOTO B3aWMOJICUCTBHS, «II0 YMOJIYaHHUIO», aBTOPY, BUIHUMO,
oueBH/IeH [2, c. 47].

CyO0beKT CcyneOHOr0 yCMOTPEHHS, C OJHON CTOPOHBI, OYEBH-
JI€H, OJTHAKO, C IPYTOM — HYKJAETCS B JIOMOJHUTEIbHBIX XapaKTepu-
CTHKAaX, TaK KakK, BO-TIEPBBIX, AU PepeHIupoBaH, BO-BTOPHIX, 00a-
naeT ocoObiM cratycoMm. [leno paspemaercs U yCMOTpPEHHUE OCy-
HIECTBISETCS €IUHOIMYHO TPOQPECCUOHATBHBIM CYJIbEeH, KOJIeTHel
Cylei, ¢ NOAKIIYEHWEM HWHCTUTYTa NPUCSKHBIX 3aceaaTresnei
(B pOCCHIICKOM Tpa)KAaHCKOM CYJIOIPOU3BOJICTBE HE MPUMEHSIOIIIE-
rocsi), a TaKXKe OCIOXKHSAETCS 0COObIM MHEHHEM cyabu. CoBpeMeH-
Has OLIEHKA KOJUIETHAIIbHOCTH MPOU3BOACTBA U MPUHSTHUS PEIICHUS,
B TOM YHCJI€ C IPUMEHEHUEM CyAeOHOr0 yCMOTPEHHUs, HECKOJBKO
npotuBopeunBa. C OJHOM CTOPOHBI, MPOILIECCYyaTbHbIA PETJIAMEHT,
B paMKax KOTOPOTO pealln3yeTcsi KOOIepanus CYIEUCKOTO TpyAa,
00€ecTeunBaeT MOABICHUE HOBOTO KAa4eCTBA — «KOMOWHHUPOBAHHOTO
COBOKYITHOTO CYJIbW», KOJIJIETHAIBHOTO pa3syMa, BOUPAIOIIEro B ceOs
pa3IUYHbIE UHTEIJIEKTHl M )KU3HEHHBIE OMBIThI, KOTOPHIA B OOJBIIICH
Mepe crocOOEH Ha CO3UAATEIbHOE TBOPUYECTRO.

C nmpyroit CTOpOHBI, BO-TIEPBBIX, C YXOJOM OT MEpPCOHUDUKA-
MU IOCTUIIMU HUBEJIUPYETCA U JIMYHAST OTBETCTBEHHOCTH KaXIOTO
CyZIbH; BO-BTOPBIX, IPEANOIOKEHUE 3AKOHOAATENS O TOM, UTO B CY-
NeOHOM TpOIleCCe MHEHHME KaXKJI0ro M3 CyJied dYalie NpaBUIIbHO,
4eM OIIMOOYHO, U CyMMa 3THUX MHEHHI MOBBIIIAET COOTBETCTBYIO-
Y10 BEPOSITHOCTh, HE BIIOJHE OCHOBATENIBHO: €CJIM MIPUYMHA OLINO-
KU B CIIOKHOCTU Jejla WIM B KaKOM-HUOYAb paclHpOCTPAHEHHOM
NpeapaccyaKe, TO B BBICIIEH CTENEHU BEPOATHO BIMSHUE 3TUX (aK-
TopoB U Ha napyrux cyned (A. B. Iuxouxkwii). Kpome ToroO,
Kak cupaBeyuBo 3amedaer [. JI. OcoknHa, €IUHOIMYHOE OCY-
IIECTBJICHUE TPABOCYMS IOBBIIIAET ONEPATUBHOCTh TPaKIAHCKO-
npoleccyaibHOU (HOPMBI, YCKOPSET ABUKEHHE TPakKIaHCKOIO Jesa
Y OKOHYATENIbHBIN pe3ysibTaT MO HEMY, a Takke 00JierdaeT JIOCTYII
K mpaBocyauto [2, ¢. 144]. Takum oOpa3omM, 00a Hayajga UMEIOT J0-
CTOMHCTBA U HEAOCTATKU. [ TaBHOE — pa3yMHO rapMOHHU3HPOBATh CO-
YEeTaHUs ATUX Hadall, YTOObl padOTaIM JOCTOMHCTBA U MUHUMU3UPO-
BAJIUCh HEJOCTATKHU.

KntoueBble  MpeANOCHUIKM  JOJDKHBI  COCPEAOTOYMBATHCS
Ha Jpyrux «ppoHTax» — MpU MOATOTOBKE, OTOOpE, CIelraIu3aluu



Y TIOBBIIICHUN KBalu(UKALUM CYJEHCKOro KOpIyca, a Takxke
npu GOpMUPOBAHUU HX 0CO00U «cTarycHOocTu». llopsimok otbopa
IIpEeJICTaBIISICT COOOM CIIOKHYIO MHOTOCTYIIEHUYATYIO Ipoleaypy (00-
JIETYCHHYIO JI1 MUPOBBIX CyJiel), a GopMaTbHO-IOPUANIECKUE Tpe-
OOBaHUsI UMEIOT OCTATOYHO KECTKHUM XapakTep (BbICIIEe HOpUANYIEC-
CKO€ 00pa3oBaHUE, BO3PACT, COCTOSIHUE 370POBbS, CTAX MO HOPUIU-
gecKor mpodeccun, MoaATBEpKACHNE KBATU(PUKAIIMKA CIavuei CTIEIN-
aJIbHOTO DK3aMeHa, 0e3yNnpeyHOCTh Onorpaduu u pemyTaiuu u T. 1.),
4TO, K COKAJICHUIO, HE UCKITIOYAET OIIHUOOK.

Craryc cyaei npeanonaraet uX HeCMEHSIEMOCTh, HETPUKOCHO-
BEHHOCTb, HOPMAJIbHBIC YCIIOBUS CIY>KOBI, COIMATIBLHYI0 KOM(DOPT-
HOCTb U Jpyrue (pakTophl; CyJAbH MOIUUHSIOTCS TaKXE MOpPaIbHO-
aTHUYEeCKUM TpeOoBaHusM Kojekca cyneickoil ATUKH, COJIepKaIlero
nmpaBujia TOBEACHHUS CyIAbM HE TOJBKO B TPOQPECCHOHATHHOM,
HO ¥ BHECITY>KEOHOU nesTenbHOCTH. B mocieaHee Bpems yCUIICHBI
TrapaHTHH B YaCTH KOH(IMKTA POJCTBEHHBIX HHTEPECOB.

B pamkax paccmarpuBaemMoro (CyObEKTHOT0) Ipejesia yCMOT-
pPEHUs CIEIUMAIbHOTO BHUMAHUS 3aCIIy>KUBAET MHCTUTYT «OCOOOTO
MHEHUS» CYJIbH. AHaTU3Upys MOPUPOY OCOOOr0 MHEHHUS CYIbH
Koncrurymmonnoro cyga P®, /I. A. bacaHroB ormeuaer, 4To OHO:
1) s;BisieTCS BBIPAXKCHHEM IIPABOBOM IO3MIIMM CYJbH Ha OCHOBE
NPUHLIKMIA HE3aBUCUMOCTH U 2) CUMOMO30M KOMIIETEHTHOIO (MpO-
(eCcCUOHANBHOI0) W JIOKTPUHAJIBLHOTO TOJIKOBaHUS;, 3) Oazupyercs
Ha ONPEJICTICHHBIX paHee CHOPMYJIUPOBAHHBIX  KOHCTPYKITUAX;
4) crocoOCTBYET COBEPIICHCTBOBAHUIO HE TOJIBKO JIOKTPHHBI, U3 KO-
TOPOU XOTs1 ObI YACTUYHO M BBIBEJEHO, HO U 3aKoHOAaTenbcTBa. [lo-
cllelHee COOOpakKeHHWe HEe OTHOCHUTCI K OeccropHbIM [2, c. 47].
Tak, A. H. Bepemarus mnojaraeT, 4To 0co000€ MHEHUE CYJbH MbIC-
JUTCS KaK JIMYHOE JCJIO CaMOT0 CyAbH; OHO HE BOCIIPUHUMAETCS KaK
ABTOPUTETHBIM HMCTOYHUK (POPMUPOBAHMS JOKTPUHBI, CIIOCOOHOM
B Oy/yllieM NMOBIUATH Ha Cy/IeOHYI0 MPaKTUKY. B oTinuuue oT cTtpan
oO111ero npasa, IPOJAOJKAET aBTOP, «CyAeOHas nmpakTuka B Poccun —
3TO MpaKTUKa CYJIOB, a He cyaei» [3, ¢. 47]. Ha npakTuky, BO3MOX-
HO, U HET, OJIHAKO Ha JOKTPUHY, O€3yCIOBHO, /1a, TaK KaK HAyYHOE
MHUPOBO33pPEHHUE MO CBOCH MPUPOJIe HHAUBUAYAIbHO. OTpeaeaeHHoe
BIIMSIHUE 0C000€ MHEHHE CyAbHM OKa3bIBAaCT M Ha OOIIECTBEHHOE
MHEHHE: OIIEHKA E€MHOIVIACHOTO CYJEeOHOIro PEIICHUS U PEIICHUs



C 0COOBIM MHEHHEM OyAeT C OYEBUIHOCTBIO PA3IUYHOM, Ja U caMm
nyOJIUYHO OOBSABICHHBIM (DAKT HATUYMS TMPABOBBIX /1€0aTOB B CTOJIb
BBICOKOM CyJI€ JIJIS CYJEMCKOro coOoOIIecTBa U OOIINECTBA B IIE€JIOM
ABJISIETCS CKOpEE OJaroTBOPHBIM, HEXEIW YMEHBIIAIOIIUM aBTOPH-
TeT cyAacOHOM BiacTtu. MHCTUTYT 0cOOOTO MHEHHSI HE HCKIIOYEH
U JUIs KOJUJIETUAJIbHBIX COCTaBOB CYJIOB OOIIEH FOPUCAUKIIUU, XOTS
u uckitounteneH. [IpoueccyalibHOE 3aKOHOIATENBCTBO MO JAHHOMY
BOIIPOCY MPONIUIO MYTh OT MOJEIH MOJHON 3aKPBITOCTA K MOJEIISIM
HEOMNPEJICICHHOCTH W YacTUYHOU nocTynmHocTH (kpome KoHcTuty-
[IMOHHOTO CyJa, TJI€ Mbl HAOII0JJaeM MOJENb MOJHON OTKPBITOCTU —
gepes3 myO0anyHOe pa3MelleHre TEKCTOB 0COOBIX MHEHUM B BecTHHKe
KC POD).

Cynpsi, TTOHUMAaeMbIii KaK «CyAbsS YCPEIHCHHBIN», JIOKEH
CTPEMUTHCS K OallaHCy KOJIMYECTBA «CYAEHUCKON CMEIOCTU U CyIEeH-
CKOT'0O COMOOTPAHMYCHUS»; K OMOpE Ha LIEHHOCTH, KOTOPBIE pas3fie-
JSIOTCS YJICHaMHU OO0IeCTBa, JaXKe €CIIM OHHM HE SIBIISIOTCS €ro coO0-
CTBEHHbIMHU (0€3 HaBSI3bIBAaHHMS CBOMX CYOBEKTHUBHBIX MpEACTaBiie-
HUM, €CJI1 OHU HECOBMECTUMBI C MIEPBBIMU), TO €CTh MPHU «OaTaHCHU-
POBKE» PA3JIUYHBIX IIEHHOCTEN MO BECy BBIOMpATh T€, YTO COCTAaB-
JS0T «PyHIAMEHTAIbHYI0 KOHLEHIMIO OOIIECTBA»; K TPUMHUPEHUIO
CBOCU MHTYHUIIUM (KOTOpasi UTPAET POJIb «BCHBIIIKKY, OCBEIIAIONICH
NPaBWIBHBIN MYTh) W PAIMOHATBHOW MBICTH (C MPHOPUTETOM IIO-
CIETHEM).

M. U. KneannpoB obOpaiiiaeT Haille BHUMaHUE Ha BECbMa UHTE-
pECHbIE TPUMEPHI W3 COBPEMEHHOW MPABOCYAHON AESTEIbHOCTH
U (opMHpYET MEPEUYeHb HEXKENATEIbHBIX JUYHOCTHBIX XapaKTepH-
CTUK CYyAbH: BBICOKOMEpPHE, YBAHCTBO, I'PyOOCTb, MHUTEIBHOCTD,
LEHHOCTHAsl OPUEHTAIMS Ha MPECTUKHOE MOJIOKEHHE, BHITOAbI, 00Y-
CJIOBJICHHBIE CYAEHCKOM OKHOCTHIO, HEOPEKHOCTh, HEKOMMYHHU-
KaOeIbHOCTh WJIM, HA0OOpOT, pa3BSI3HOCTh, JTOICHTPUUYECKAs
HaIPaBJICHHOCTh, CKJIOHHOCTh K CTEPEOTUIIHOMY MBIILICHHIO, Tpa-
BOBOW HUTWJINU3M U Jp. [lo MHEHHIO aBTOpaA, HAIIpUMEp, TAKUE yKpa-
IIaIoIIMe YeJIOBeKa YEPThl XapaKTepa, Kak OT3bIBUNBOCTb, UYBCTBU-
TEIbHOCTh, MUJIOCEPINE, BPSI/ JIU JKEJIATENbHBI I CyAbH, paccMaT-
pPHUBAIOIIETO YTOJOBHBIE Jeiia, — WX MPOSIBJICHUE «K MPECTYMHUKY
OOBEKTUBHO OOEPHETCSl MPOTHUB MOTEPHEBIIETO, TPOTUB WHTEPECOB
obmectBay [4, ¢. 203-212] (3TOT Te3UC CIOPEH, TaK KaK CTOPOHHI,



OCOOEHHO CTOpOHA MOTEPIIEBIIETO, HYXKJIAIOTCA B TYMaHUTapHOM
NOAXO0JI€ K OueHke cutyauuu). «Ho He HyXHBI, — IpoAoIKaer
M. U. KneanapoB, — u cyapu — (haHaTUYHBIE OOPIIbI C MPECTYITHO-
CThIO, TaK KaK OHHM HE CMOTyT OOBEKTHBHO paspeuiaTh Iejiay
[4, c. 207—208]. ABTOp pa3MBIILISCT TAK)KE O 3HAYCHHH PEIIUTHO3-
HBIX MPEANOYTEHUI KOHKPETHOTO CYy/bH: OYJIET JIM UCTOBO BEPYIO-
M CyJbsl NPU OCYIIECTBICHHU MPABOCYJIUs B COBENIATEIbHOU
KOMHAaT€ OPUEHTUPOBATHCS HA 3aKOHOAATEIBCTBO M JUIIb 3aTEM Ha
CBOIO TJIABHYIO PEJIUTHMO3HYIO KHHUI'Y «JIM00, TOMOJIUBIIKUCH, MOCTY-
MUT HAa000POT»; CMOKET JIM TaKOM Cy/Absl COXPAHUTh MCUXOJOTHYE-
CKYI0 BHYTPEHHIOIO «PaBHOYAAJICHHOCTb» MO OTHOUIEHUIO K Y4acT-
HUKaM Mpoliecca, 3Has, 4YTO TOT WJIM MHOW U3 HUX — OJHOTO C HUM
BEPOUCIOBEJAHHUS; B COCTOSIHUU JIM HE MOAAAThCSI HA YyTOBOPHI (YKa-
3aHUS, COBETHI) CBOETO JYXOBHOTO MACTHIPS MO KOHKPETHOMY NIy ?
Cynbe mpuxoauTcss MPOTUBOCTOSATh U (paKTOpaM JIaBJICHUS — OT TPHU-
BHAJIBHOTO BO3/JICUCTBUSA POJICTBEHHUKOB M JPY3€H JO M3OLIPEHHBIX
dopm [4, c. 207-208].

B cyOBeKTHUBHON CTOpOHE CYyIAEOHOTO YCMOTPEHHSI HPUCYT-
CTBYET M TEeHACPHBIA KOHTEKCT. Hampumep, cpenu cypaeit OGosibiie
KEHILIUH — MOXHO MPEJIOJI0KUTh C BBICOKOW CTENEHBIO BEPOATHO-
CTH, YTO CIOPBI O MECTE MPOKMUBAHUSI PEOCHKA PEIIAIOTCS B MOJb3Y
MaTepeu HE TOJIBKO B CHUIY CIIOKUBIIEHCS MPABONPUMEHUTEIbLHOU
NPE3YMIIMHA MPEUMYIIIECTBEHHOTO OCTABJICHHS Y MAaTEPU MaJoJIeT-
Hero peOeHka (KoTopasi, BIIPOYEM, B MTOCJIEAHEE BPEMsI TIOIBEPraeTcs
MPAKTUYECKOMY MEPEOCMBICIECHUIO, B YAaCTHOCTH, MOJ JaBICHUEM
OOIlIECTBEHHOT O aBTOPUTETA U/WJIN KOIIIEJIbKA OTIla), HO U T'€HJIEPHO-
ro CyJIeMCKOro BbIOOpA; B MHBIX JI€JIaX, HAPOTUB, MOKHO OXXHUAATh
KOPPEKTUPOBKY PELICHUS 32 CUET «MY>KCKOM COJIUIAPHOCTU» U T. II.
BecbMma cyliecTBEHHOE BIIMSIHUE OKAa3bIBAIOT WMJIM MOTYT OKa3bIBaTh
Ha cyAehcKkui BBIOOp Takke (pakTophl Bo3pacTa («OTIBI U JETH»
U T. 11.), HAIIMOHATBHOCTU («CBOM — 4Yy>KOi1»), BHEIIHUE TAHHBIE CTO-
pPOH (B CHOpax JMYHOTO XapakTepa), NPEAbIAYIIEr0 HPUIAYECKOTO
ombiTa Ccyapu (paboTa B MpOKyparype, aaBOKaType, MIIHIIMU-
MOJIMIMU;, YIPABICHUECKUX CTPYKTypax), CEMEMHOTO MOJIOKECHUS
U JJUYHOTO CEMEMHOTO OIbITa (B TOM YHCJIC HEYJAa4YHOTO) U MHOTHE

IpyTHe.



2. Hopma nipaBa
KaK NpeAnochbl/IKa NIpaBONpUMEHEeHUA

C oaHOM CTOpPOHBI, BCSKAasi HOpMa €CTh HMMIIEPATUB, IPUKaA3
(I'. ®@. lepmeneBuy, C. C. Anekcees, I'. B. Manbiies u 1p.); B Jito-
001, Jaxke 4aCTHO-MPABOBOM, NTUCIO3UTUBHON HOPME HAIMYECTBYIOT
nyOJIMYHBIE «BKPAIUJICHUS », TaK Kak JIIOOOH 3aKOH — IOKYMEHT ITy0-
mnudoro nopsiaka (C. C. AnekceeB). ['panuiia yactHoro u my0yany-
HOT'0, TUCIIO3UTHUBHOTO U UMIIEPATUBHOTO PAa3MBbITA.

[IpaBoBble HOPMBI (IIUBWJIMCTUYECKUE, OCOOCHHO CEMEITHO-
MPaBOBBIE) B3aUMOJCHUCTBYIOT C HOpMaMy MOpaJIu: MOCIEIHUE MO-
YT TPEANOChUIaTh COJIEP)KAHHUE TEPBBIX, MOJy4aTh (HOpMalbHO-
IOPUANYECKOE 3aKPEIUICHUE, CTAHOBUTHCS OCHOBOM IS Pa3MBbIIIIIIE-
HUS W ToJIKkOBaHusi mnpaBonpumenutens (E. M. BopoxelkuH,
A. M. Heuaesa, O. FO. Kocosa, H. H. Tapycuna u ap.). Onpenenes-
HOE BO3JICMCTBUE HA ITPABONPUMEHUTEINS OKA3bIBAKOT U PEIUTHO3HBIE
HOPMBI, OCOOCHHO B cdepe YroJoBHOTO U CEMEHHOTOo TMpaBa
(A. W. boiixo, H. H. TapycuHa).

Baxueimmm paxkropom, GOpMUPYIOIIMM KOJIWYECTBO M Kaue-
CTBO CYyJ€OHOI0 YCMOTPEHHUS, SIBISECTCS HeONPeAeJeHHOCTh TPaBO-
BBIX HOPM, UX CUTYallMOHHBIN XapakTep. Peub uaeT o mape «abdco-
JFOTHO OIPENIECIICHHBIE U OTHOCHUTEIBHO ONPEAECICHHBIE HOPMBDY.
OIHM XapaKTEepU3YIOTCA MCUEPHBIBAOIIEH KOHKPETHOCTBIO W MOJI-
HOTOM TIpU COOOIICHUU HCIOJHUTEIIO WX MPABOMPUMEHUTEIIO
00 yCIIOBUSIX CBOEro JEWUCTBUS, MPaBax M OOA3aHHOCTSX aJpecaToB
Y TIOCJIEACTBUSAX 3J0YNOTPEOJCHHUS] MEPBBIMU WM HEUCIOIHECHUS
BTOpBIX. [[pyrue, HanmpoTuB, HE COJIEpKAT JOCTATOUYHO MOJHBIX, UC-
YEpIBIBAIOIINX YKa3aHUN 00 O3HAYEHHBIX KOMIIO3UIUAX U MPEJO-
CTaBJISIFOT BO3MOKHOCTh MPHUHSTH PEIICHUE C YYETOM KOHKPETHBIX
O0OCTOSITEILCTB. DTU HOPMBI TaKXK€ TOJABEPraloTcs JajJbHEHIei
KJIaccu(uKalu B 3aBUCUMOCTH OT YCTAaHOBJICHHBIX MPEIEIOB
YCMOTpeHUs. B miepBoit rpynne cocpenoTOUnBaOTCS aJibTePHATHB-
Hbl€ HOPMBI, TJI€ 3aJI0KEHBI JIBa U 00jee TOYHO 0003HAUYCHHBIX Ba-
puaHTta. Bo BTOpoil — (paKyJIbTaTUBHBIE HOPMBbI, B KOTOPBIX, Haps-
Iy C TJIaBHBIM BapUaHTOM, IIPUMEHSIEMBIM MO OOIIEMY ITpaBUIly, CO-
JEP>KUTCS TOTIOJIHUTEIIbHBINA BapUAHT — HA 3aMEHY NepBoro. TpeTrero
IPYNINy COCTABIISIFOT HOPMbI CHTYAUIMOHHOIO THIIA, MPEIyCMaTpH-
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BAIOIIME BO3MOKHOCTH IIPAMOTO KOHKPETU3UPYIOLIETO PETYIUPOBA-
HUs aKTOM NPUMEHEHHUS OTHEIBHOro Kasyca. Ecim B rpakmaHcko-
paBoBOUl cdepe Oomble albTEPHATUBHOCTU U (haKyJIbTaTUBHOCTH,
TO CEMENHO-NpaBoBas BeChMa Oorara UMEHHO CUTYalMOHHBIM KOH-
TEKCTOM HEONPEACIEHHOCTH, COIPOBOKAAEMBIM MaCCON OLICHOYHBIX
ITOHSTHM.

Becbma OoraTyto OCHOBY UIsl YCMOTPEHHSI COCTABIISIIOT HOP-
MBI-IPUHIUNBI  (HOPMATUBHBIE  MOPEANUCAHHS) U  HOPMBbI-
nepuHuMU (HecTaHAAapTHBIE NpeAanucanus). OHU HE COOTBETCTBY-
I0T KJIACCUYECKOW KOHCTPYKIMM IPAaBOBOM HOPMBI; KaK IIPaBUIIO,
COJIEpP>KAT OLICHOYHbIE MOHSATHS («BCECTOPOHHE U OOBEKTUBHO HC-
CJIEI0BATh MAaTEPUAIIBI JIENIa»; «C LUEIbI0 CO3AaHUs CEMbI»; «I0Ka3a-
TEIbCTBA, C JOCTOBEPHOCTHIO MOATBEPXKAAKOIIME...» U T. [I.).
[Ipy 5TOM YacTh NPUHLMIIOB OTPACIM IIpaBa U OTPACIM 3aKOHOJA-
TEJIbCTBA HE CKOHCTPYUPOBAHBI B (POPMYJy — HUX COJIEpPKATEIbHBIE
AJIIEMEHTHI MPUXOAUTCS COOUPATh, BBIWICHATh U3 «POCCHIIN» HOPM
A100 BBIBOAUTH MYTEM CUCTEMATHYECKOro, (UIOJOTHYECKOro, JIo-
TMYECKOT0 U JPYTUX BUJIOB TOJKOBaHMS. Takke 0OCTOUT U C nedu-
HULIMSIMHA: OHU MOTYT CTPOMTBCS C HCIOJIB30BAHUEM IIOHSTHUU,
HE MOJIYYMBILINX 3aKOHOJATEJIBHOTO 3aKPEIUICHUS /WU TpPAKTye-
MBIX B IPABONPHUMEHUTEIBHON MPAKTUKE BapUaTUBHO, HEOIpEJe-
neHHo. Kpome Toro, nepuHuULIMHU HEPENKO M BOBCE OTCYTCTBYIOT
B 3aKOHOAATENbCTBE. SIpKUM NMpUMEpPOM MOAOOHOrO poia SIBISETCS
Cemelinblid koaekc PO, rae OTCYTCTBYIOT ONPEAEIICHUS IOYTH BCEX
KJIFOUEBBIX MOHATUN — Opaka, CEMbH, WICHA CEMBH, POJCTBA, CBOW-
CTBAa, YCBIHOBJICHMS U T. A. B Hacrosmee Bpemsa Komurerom 1o Bo-
IPOCaM CEMbH, KEHILUH U JIETeH ¢ y4acTHEeM 3KCIEPTHOTO cooOIie-
cTBa pa3pabortaHa KoHuenuus COBEPIIEHCTBOBAHUS CEMEHWHOIO 3a-
KoHozarenbeTBa (cM. ctatbl H. H.TapycrnHOl B Hay4HBIX )KypHAJIaxX
«CoumanpHo-topuandeckas terpaab» U «Bectnuk Apl'Y um. IL. T
Hemunoa. Cepusi 'ymanutapusie Hayku» 2016 rona).

3. KoHKpeTH3auus
KaK KOMIIOHEHTA NpaBoONpUMeHeHUsA

SBneHne KOHKpETH3aluu MCCIEN0BaIOCh C Hadana XX B.
(H. A. T'peneckyn u ap.), Ho Hamboiee cuctemMuo ¢ 1960-1980-x rr.
(K. 1. Komuccapos, C. B. Kypsuies, A. T. bounep u ap.). B Teopuu
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npaBa MOAYEPKUBAETCS, YTO KOHKpETHU3allds O0YyCIIOBJIEHAa HeoIlpe-
JEJIEHHOCTBhIO MPABOBBIX HOPM, B TOM YHCJIE U WX CUTYallHOHHO-
CTBIO, SBJISIETCSI HEOOXOUMBIM BUAOM JICSITEILHOCTU MPU MPUHSITUU
MOYTH BCEX HOPUIUYECKHUX AKTOB, TeM Oojiee CYyJACOHBIX PEIICHHI
Y TTIOCTAHOBJICHUH IO TPaXJAHCKUM JieJlaM M IIPUTOBOPOB IO AejiaM
yroinoBHeiM. A. K. Kai, BbIBOAs SBJI€HHME KOHKpPETH3AIMU, Kak
U IpyrUe TMPOIECCYaqucThl, W3 CHUTYallMOHHBIX HOpPM, oOpariana
BHUMAHHE Ha «IIPABOOTHOIICHHS C YACTUYHO HE YPETryJIHPOBAHHBIM
CoJIep’)KaHUuEM», MIPUYMHA SIBICHHOCTH HaM KOTOPBIX COCTOUT B HC-
KIIFOUUTEIIbHOM Pa3HOOOpa3uu >KU3HEHHBIX CUTYallud («OACTHIX»
B OPUANYECKYIO (POpPMY YKa3aHHBIX MPABOOTHOIICHUI), HE IMOJJa-
IOMMUXCS OAHOTUITHOMY M MCYEPIBIBAIOIIEMY KOHCTPYUPOBAHUIO
B UMIIEPATUBHOM M JaXe€ JAUCIO3UTUBHOM MOpPsAKe. «BbIXod U3 3TO-
ro TMOJIOKEHUS, — MOAYEPKHBaiIa aBTOp, — TOJBKO OJHMH — MPEIO-
CTaBJICHUE CYZy ... IPAaBOMOYHUSI KOHKPETU3UPOBATH CAaMOMY M0100-
HBIC TIPABOOTHOIICHHS». [2, ¢. 120]

OnHako MOHATHITHAS KOHCTPYKIUSL «YACTUYHOW HEYPEryIupo-
BaHHOCTH» HE BIIOJIHE TOYHA B HAIIIEM Clly4ae, a Jake OyAaydd yTou-
HEHHOM, €ro JaleKo HE HcuYeprbiBacT. B JIeHCTBUTENBHOCTH pEYb
UJET HE O «YACTUYHOUW HEYPEryJMpPOBAaHHOCTH», & O CBOEOOpPa3HOM
«J1Ie(PUHUTUBHOM» CIIOCOOE TTPABOBOTO PETYJIUPOBAHUS TEX OTHOIIIE-
HUW, KOTOpBIE TIO CBOEW CHelu(UKEe U HE MOTYT OBITh «OIyTaHbD)
KECTKON M JIETAIBHON CeThI0 (hOPMaJIbHO-ONPECICHHBIX IOpUINYE-
CKuX dJeMeHTOB. COOTBETCTBYIOIIHWE MPEANUCAHUS MOTYT OBITh
HOpMaMH-IPUHIUIIAMU, HOpMaMy OOIIMX Hayajl, HOpMaMu C OTHO-
CUTEIIHO OIPEJICICHHBIM WJIM aJIbTEPHATUBHBIM COAEpKaHUEM (He-
PEIKO MX UMEHYIOT «CUTYAIMOHHBIMU», WU «IUCKPEIIMOHHBIMUY,
WU Ka3YUCTHUYECKUMU ).

B. B. byTHEeB oTMEUaeT, UTO KOHKPETU3UPYIOILIEE BO3JACUCTBUE
CyeOHOTO pelieHus MPOSBIISICTCS MPAKTUUYECKU B KAXKOM I'paxaaH-
CKOM Jiefie: OOSI3aHHOCTh IMPABOHAPYIIUTENSI BO3MECTUTH YOBITKU
BO3HUKAET B MOMEHT COBEPIICHHS MPaBOHAPYIIICHUS, & KOHKPETHBIN
pa3Mep BO3MEIICHUS ONPENEIISIETCS CyJ0M; CY]l BIIPABE ONMPEICIIUTh
crioco0 Bo3MelIeHUs yiiep0a, YMEHBIIUTh pa3Mep OTBETCTBEHHOCTH
JNOJDKHUKA ¢ ydeToM BUHBI kpeautopa (ct. 404 'K PO), ymMeHbIINTH
HeycTouky (cT. 339 'K P®) u T. 1. ABTOp TakKe YTOYHSIET, UTO CJIe-
yEeT pa3inuyaTh MOHSATHUS KOHKPETU3AIMU HOPMbI IIpaBa U KOHKpeE-
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TH3alMUM MOPABOOTHOWIEHUsS (YE€ro, HANpUMEp, HE JAeNaeT
M. A. I'ypBuY): «KOHKpPETHU3ALHUSI» HOPMBI — 3TO YSICHEHHE €€
CMBICJIa, TO €CTh TOJIKOBAaHUE, & KOHKPETU3AIUSI TPABOOTHOIICHUS
— IpaKTHYeCKas, peraromas IesTeIbHOCTh cyaa [5, ¢. 74].

HeoOxonumMo yTOYHWUTH, YTO B MPUHIUIE KOHKPETU3ALIMS
HE €CTh TOJIBKO J0Ji1 mpasonpumenurens. B. M. bapaHos,
B. B. JlazapeB u npyrue y4yeHble BUIST €€ NMPEIHA3HAYECHUE U HA
ypPOBHE MPaBOTBOpYECTBA — KOHKpeTu3auusa KoHcTuTyuuu orpac-
JIEBBIM 3aKOHOJIATEIbCTBOM (B HEOOXOJAMMOE JOTOJHEHUE K €€
npAMOMY JACHUCTBHIO); pacmidppoBKa OOIIUX HaAyaJl OTpaciu
Ha MHCTUTYLIHOHAJILHOM YPOBHE; CO3/IaHUE MPELEAEHTA BBICIIUMHU
CyJeOHBIMU MHCTAHIUSAMU U T. 1. B 3TuX nByx cdepax wopuaude-
CKOT'0 MPOMBICJIAa KOHKPETU3alMsl, OTMEYAIOT aBTOPbI, pa3jIniHa U
KaYE€CTBEHHO M KOJHUYECTBEHHO, HO MPHU 3TOM HAa «HUXKHEM 3Ta-
KE» IOPUJAUYECKOTO 3JaHUs, B MPAKTUKYIOIICH IOPUCTPYACHIINH,
oHa 0OoJiee Bcero ceds oOHapy)KHBaeT M 00Jiee BCEro BOCTpeOOBa-
Ha [2, c. 123].

BecbMa neTanbHO pa3audHbIC €€ aCMEKThl MPUMEHUTEIBHO
K TpaxXxJaHCKomy mporeccy packpoeiTel A. T. bonrepom. ABTOp,
B 3aBUCHUMOCTH OT XapakTepa MPUMEHAEMbBIX CYJOM HOPM, AU-
bepeHIupyeT AeSTeILHOCTh M0 KOHKPETHU3AIUHU IO CJIETYIOUIUM
NPOSIBIICHUSIM: MEPBOE (CaMO€ OYEBUAHOE, <JIEXkKAIIEee HAa MOBEPX-
HOCTH») — BBIOOp aJIbTEPHATUBBI U HECKOJBKUX PABHO3HAYHBIX
BapUaHTOB; BTOPOE — MpUMEHEHUEe (PaKyJbTaTUBHBIX HOPM; Tpe-
Th€ — OlpeesieHne 00beMa CyObEKTUBHBIX MPaB U 00sI3aHHOCTEN
(Hampumep, pa3Mepa aJUMEHTOB B TBEPJIOM JEHEKHOU CyMMe);
4eTBEPTOE — MPUMEHEHHUE HOPM, B KOTOPBIX 3aKOHOAATENIh MPHUIa-
€T IOPUIUYECKOE 3HAUYCHHE WHIMBUIAYAIbHBIM OCOOECHHOCTSIM Je-
Ja HEe MyTeM MX TUINH3AllMU B BHUAE IOpUAWYECKUX (HAKTOB, a MO-
CpPEICTBOM YyKa3aHUs HUX OOIIed XapaKTepUCTHUKH B THUIIOTE3E
HOPMBI, TO €CTh 00OpalaeTcs K OLEHOYHBIM MPU3HAKAM WJIU TOHS-
TUSIM — «YBaXKUTEJIbHBIC TPUUYUHBD) («HEYBAXKUTEIbHBIC TPUUUHBI
»), «Pa3yMHBIN CPOK», «3JI0yHOTpeOJieHHEe CIUPTHBIMU HAIMTKa-
MU UM HAPKOTUUYECKHMU BEIIECTBAMUY, «CTEUCHUE TAXKEIBIX 00-
CTOSITENIBCTBY, «0ECXO3AMCTBEHHOE COJAep)KaHue» M T. 1. [2,

c.124].
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4. TonKOBaHUE KaK 3JIEMEHT NIPaBONPHUMEHEHUS

SIBneHre TOJKOBAHUSA B TEOPUU MPaBa MCCIEIOBAHO JOCTATOY-
Ho neranbpHO (K. M. Kopkynos, E. B. Bacekopckuit, I'. @. Illepe-
Hesuu, C. C. AnekceeB, A. ®. Uepmanue, B. H. Kapramos,
A.T. boHHep U T. 1.) KaK C TOYKHU 3PEHUSI €r0 MPEANOCHUIOK U CYyIII-
HOCTH, TaK U B IUIaHE €r0 BUJIOBOrO pasHooOpa3us. Bo MHOruX ciy-
4asix TOJIKOBAHUE COAEpP>KaHUS MPABOBOM HOPMBI SIBIIIETCS YaCThIO
JNESATEILHOCTH MO €€ KOHKPETU3allMU, B HEKOTOPHIX — ABTOHOMHBIM
IIPOLIECCOM YSICHEHUSI HOPMATUBHOI'O CMBICIIA.

Bo Bcex cdepax ompita, 3amedaet I'. JI. A. XapT, B TOM 4ncie
U Cpe/ld HOPMATUBHBIX MPABUI (COOOIIAEMbIX HaM KaK MOCPEICTBOM
aBTOPUTETHOTO MPUMEPA — NPELEAEHTA, TAK U MOCPEICTBOM OOILETO
A3bIKa — 3aKOHOJIATEJIbCTBA), «CYLIECTBYET MPEAEH, 3al0KEHHbIN
B IPUPOJIE SI3bIKA», SICHBIC, HO YaCTO M HESACHBIE CiIy4au; KaHOHBI
CMHTEPIPETALMNY» HE MOTYT J0 KOHIA 3JIUMUHUPOBATH 3TU HEOIpe-
JEJEHHOCTH (XOTSI MOTYT UX YMEHBIIUTH), NOO «3TU KAaHOHBI CaMu
SBJISIFOTCSL OOIIMMU TIPaBWJIAMHU 11O MCIOJIb30BAHUIO SI3bIKA M TOJIb-
3YIOTCSl OOLIMMHM TEPMHUHAMHU, KOTOpPbIE TaKKe TPEOYIOT MHTEpIpe-
tarum» [2, ¢. 142]. KoHeuHo, KaXIbIi pa3 3TOT «KPyr» TaK WA
WHaue Pa3MbIKAETCS, HO, MOCKOJbKY JTHX «KPYTOB» OECKOHEYHO
MHOI'0, UHTEPIPETAUOHHAS IESITEIbHOCTh (KaK 4acTh MPaBOIPUME-
HEHHs) BEChbMa HAMIOMUHAET «XOXKICHUE MO JIykKaM TOJ JTOXKIEM,
KOTJIa, BCTyNas B OJHY U3 HUX, BUJIUIIb MEPCICKTUBY HAMOUYUTH HO-
I'Yl €CIIA HE B HEU, TO B MOCHEAYIOIINX.

OnHoM U3 LUEHTPAIbHBIX B TOJIKOBAaHUU (T€PMEHEBTHUKE), OTME-
yaer B. H. Kapramos, sABmsgeTcss NMOHATUHHAA KOHCTPYKLMS TakK
HAa3bIBAEMOI'0 «T€PMEHEBTUYECKOTO KPyTra»: HHTEPIPETATOP AOJLKEH
MMETh B BUJYy B3aUMOCBSA3b LIEJIOTO M YAaCTEW, KOTA LEJ0€ MO3HAET-
Cs Yepe3 ero 4acTh U HaoO0OpOT; MHES 3TOT0 «KPYyra» CBS3bIBAET
MPOIECCHl MOHUMAHUSI U O0BSCHEHUS: YTOOBI MOHATH, HEOOXOIUMO
OO0BSACHUTH, HO, YTOOBI OOBICHUTH, HY)KHO TMOHSATH [6, c. 129] Bax-
HO€ 3HAUYCHHWE B TEPMEHEBTUKE B MPOIECCE XOXKACHUS IO 3TOMY
«KPYTy» M HAaXOXJECHUS BBIXOJOB M IEPEXOJOB B IMEPEKPEIINBAO-
IMecs MPOCTPAHCTBA MPUAACTCA WIee O TOHUMAHUU U O0BICHECHUU
KaK PEKOHCTPYKIIMU TEKCTa MU O €ro JIOTHYECKOM IpeoOpa3oBaHUU
(3TO TO3BOJSIET MCIMOJB30BATh M COBPEMEHHBbIE MH(OPMAIIMOHHBIE
TEXHOJIOTHH).
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Oco0oe 3HaueHHe Kak MpeJMET TOJKOBaHUS HMEIOT OIIEHOY-
Hble MOHATUA. OHHM MOMOTarT MpaBy, BBUAY €MKOCTH CBOETO CO-
JepKaHUsl, HE TOJBKO MPUOIU3UTH €ro K IOBCEIHEBHOM >KU3HU,
HO Y MPUCTIOCOOUTH K OyAyIIMM MpPOSIBIECHUAM 5TOM >ku3Hu. [lpen-
METaMH OIIEHKHM MOTYT BBICTYNAaTh: OAa3WCHBIE XapaKTEPUCTUKU
(«uHTEpECHI peOCHKA», «KUHTEPECHl CEMbW» U T. I1.), CUTYyallud U CO-
CTOSIHUS (MaTepHUaIbHOE MOJOKEHHUE, «(PU3NIECKOE U HPABCTBEHHOE
pa3BuTHE AETeH», (PAaKTHUYECKOE BOCIUTAHUE, «PA3JEIbHOE MPOKHU-
BAHUE IIPU NPEKPALICHUU CEMEWHBIX OTHOILICHUN», «HEIOCTOMHOE
MOBEJICHWE» U T. 11.); JNEWUCTBUS (CHUCTEeMaTHYECKHE, MyOJUYHBIC);
MOTHUBBI («HEYBOKHUTEIIbHBIC MPUYUHBI), «0€3 HaMEpeHUs CO3/1aTh
CEMbI0»), BPEMEHHbBIC MHTEPBAIBI («HEMPOIOTKUTEIBHOE MPeObIBa-
HUE B Opake»), BelU («IPEeAMETHI POCKOIINY), CAMU CYOBEKTHI ITpa-
BOOTHOIIICHUHN («HYXXIAIOIIMICSA CYNpyr», <«JI00pPOCOBECTHBIM CY-
pyT», «KHPAaBCTBEHHBIC Y MHBIC KaUu€CTBA OMEKyHa» U T. 11.).

Ha ocnoBe 0600mennii B3risinoB ceoux kosuier E. B. KoG3esa
IpeasiaraeT HeCKOJIbKO OCHOBHBIX HAEH (MpUHIMIIOB) (hOopMHUpOBa-
HUS MIPABOBBIX HOPM, COJICPKAIIMX OLICHOUHBIC MPUIHAKHU:

1) MakCHMaJIbHO BO3MOXKHAS JACPUHUPOBAHHOCTH IOCIICIHUX
(uTO HEe O3HayaeT HEOOXOJUMOCTH CO3JaHUSI TOUHBIX U MCUEPIIbIBA-
IOINX TePUHUALTI);

2) IPEIIMOYTHTEILHOE MCTIOJIB30BAHUE OICHOYHBIX TPU3HAKOB
B chepe nuddepeHIManm U1 UHIWBUIYyATU3alMd OTBETCTBEHHOCTH
(mo6aBUM — WM MPUMEHEHHUS WHBIX MEp OINEPATHUBHOIO BO3ICH-
CTBUS);

3) mpenymnpexIeHne «KaydyKOBOCTH» HOPM — CTPEMJICHHE
K MaKCUMaJIbHOM JOCTATOYHOCTH MPU3HAKOB, KOHKPETHU3UPYIOIIUX
CUTYalHUIO;

4) onpeIeJICHHOCTh M CAWHCTBO TEPMHMHOJIOTHH, IIpeaeibHast
BBIJICPKAHHOCTh OIICHOYHOM JIeKCUKHU (YHH(UKAIIUS JIEKCUUYECKUX
€UHUII, CJIOBECHO 0003HAYAIONIMX OLICHOYHBIC MPU3HAKH, HUCKOpE-
HEHHE «HEPSIUTMBOCTHU SI3bIKAY;

5) maxcumaibHas 6ecripobenbHOCTh [2, ¢. 128-130].

E. B. BacbkoBckuil nucan: «IIpu oTcyTcTBUU 00513aTEIBHOTO
Pa3bSICHEHHUS! OPUCTY MNPHUXOJIUTCS CAMOCTOSITENIbHO 3aHSTHCS HC-
CJICIOBAaHUEM CMBbICIIa HOPMBI, TTOJIBEPTHYB €€ TOJIKOBAaHUI0, KOTOPOE
B OTJIMYKE OT JIETAJbHOTO MMEHYETCS HayYHbIM (JOKTPUHAIbHBIM)
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WIN CYJIeOHBIM, TOTOMY YTO €ro MPUMEHSIOT IOPUCTHI-TEOPETUKU
IIPY U3YUYEHUHU MPaBa U CYJCOHBIC YUPEKICHUS MPU pa3pPEIICHUH Je-
aa» [2, c¢. 145]. A. @. UepnaHieB HOIYEPKUBACT, YTO TOJKOBAHUE
MPaBOBBIX YCTAHOBJICHUU SBISAETCS HEU30EKHBIM CITYTHUKOM IIpa-
BOBOI'O PETYJIUPOBaHUS, OOCITYy>KHBasi HE TOJBKO S3BIKOBYIO (DYHK-
[0 HOPMATUBHOI'O COOOIIECHMS, HO U BCE MPABOBBIE CBS3U JIFOJIEH,
B TOM YHCJI€ U UHAUBHUAYAJIU3UPOBAHHBIE, TO €CTh «IIOYTH BECH MeE-
XaHU3M IPABOBOTO peryiupoBanus». [loa ToakoBaHweM aBTOp MO-
HUMAET U MBICIUTEIbHBINA MIPOIIECC, «HAMPABICHHBIA HA O0BICHEHNE
3HAKOBOW CUCTEMbBD», U «PE3YJbTAT 3TOTO MPOLECCa, BbIPAKEHHBIN
B COBOKYITHOCTH BBICKa3bIBAaHUI €CTECTBEHHOIO SI3bIKA, MPUAAIOIINX
yKa3aHHOW CHCTEME OIpeelicHHOe 3HaueHue (CMBICH)» [2, c.145].
B coneprkanue 3Toro mpouecca BXOAAT: OObSICHEHHUE CIIEKTpa 3Haye-
HUW 3aKOHOJATEIbHBIX CJIOB U UX COUYETAHUW, PEKOHCTPYKIUS CO-
JepKaHUsI HOPM Ha OCHOBE JICKCUYECKHUX €IUHUIL SI3bIKA, KOHKPETH-
3alUsl CMbICIA TEKCTa, JI0KA3aTEIbCTBA U OMPOBEPKEHUE COOTBET-
CTBYIOIIMX TE3HCOB JPYIrUX CHEHUAIUCTOB U TOCYUYPEKICHHUI
(KaK «KOJUICKTUBHBIX» TOJIKOBATEJEH), UTOTOBbIE OLICHKU. Y4YECHBIN
dbopmynupyeT 11 mpaBuil TOJBKO SA3BIKOBOT'O TOJIKOBAHUSA TEKCTA 3a-
KOHAa, K KOUM MBIl M aJpPECyeM UMTaTEeNsl; KOHCTAaTUPYET MPUUYUHBI
WHTEpIpeTalud B MpaBe: 1) HE0OXOIWMOCTh KOHKPETH3AIMU CO-
NEpKATEIbHBIX 3JIEMEHTOB HOpPM, IMEpeBOJa aOCTPaKTHOCTH MpaBa
B KOHKPETUKY WHIMBUAYAIbHON CUTyalud; 2) OOBEKTHBHAS IO-
TPEOHOCTH JIFOOOTO sI3bIKa B MHTEPIIPETAIIUU, HECBOJUMOCTD JIOTHYE-
CKMX HOPM K TIpaMMaTH4e€CKHM; OOrarcTBO, MOJIUCEMHUYHOCTh
€ro Kpacok; 3) HEOJWHAKOBOCTh IPOYTEHHS] CMBICIA CJIOBECHBIX
KOHCTPYKIIMA Pa3HBIMHU JIIOJIbMU; 4) HCIOJIb30BaHUE OILIEHOYHBIX
MPABOBBIX MOHATHM, TPEOYIOMIUX O0Jiee TPYI0EMKOM paciin(pOBKY;
5) pa3HOIIAaHOBOCTh W IOBECTBOBATEIBHOCTh 3aKOHOJATEIHHOIO
CTUis; 6) CHCTEMHass CBSA3aHHOCTb COJAEpKAHUS HOPM U JIp.
[2, c. 145 -146].

C moMoIIbI0 CUCTEMATHYECKOTO TOJKOBAHUS IPABONPUMEHHU-
TeJlb BBIHYXKICH MO «CyceKaM» COOUpaTh MPU3HAKU HCIIOIb3YEMBbIX
B 3aKOHOJIATEJIbCTBE TMOHATHI WM PACKPBIBaTh COJEPKaHUE KOH-
KpETHOTro TpaBujia. VcTopuueckoe TOJKOBAHHUE IMO3BOJIIET TOUYHEE
MOHATH TMOJOIUIEKY TOTO WJIM MHOTO YKa3aHWs 3aKOHa (Harpumep,
NpeANrUCcaHue Cyay BBIHOCUTH PEIICHUE MO Jiey 00 yCTAaHOBJICHUU
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OTIIOBCTBA HA OCHOBE JIOCTOBEPHBIX JI0Ka3aTeNabCTB — CT. 49 CK PD).
N 1. 1. [Ipumepsl TOrudecKoro, GUIOIOTHIECKOTO U IPYTUX BUIOB
TOJIKOBAHUS JIETKO OOHApY>KUBAeMbI BO BCSIKOM HOPMAaTHBHOM aKTe,
a B [IUBIJIMUCTUKE — OCOOEHHO.

5. [IpuMeHeHNe NPABOBBIX HOPM
110 aHAJIOTUH

Eme H. A. I'peneckyn ormeuan, 4To gaxe TOrja, Korjaa TOJIKO-
BaHUEM HOPMbI MOKHO JIOBECTH €€ JI0 HaJJIe)Kalllel sICHOCTH, s
€€ KOHKPETU3allUl U TMPUHATUS YCMOTPEHUYECKOTO PELICHHS MPUXO-
JTUTCS TIpuOeraTh U K JPYTUM BHJAAM UHTEIUICKTYaJbHOU IOpUIAYE-
CKOM JESITeTbHOCTH, B TOM YHUCJIE U K MCIOJIb30BAHUIO TEXHOJOTHHU
aHAJIOTUW TpaBa W/ WiKd 3akoHa: «JKW3HB TMOCTOSHHO YyJamisercs,
"yoeraet” OT HOpMBI, U TIPU IPUMEHEHUHU TTpaBa Mbl HATAJIKUBAEMCSI
Ha HOBBIC (PAKTHI, KOTOPHIE 3aKOHOJATEIh HE MPEIBUICI; HO OH BbI-
CKa3aJics O MHOTHUX JIPYTHX, UM OTHOCUTEIBHO MOJOOHBIX, TO3TOMY
CIEAYEeT K HUM OOpaTUTHCS, B3BECUTh MX HAa CXOJCTBO U HUCIOJIH30-
BaTb MO AaHAJIOTUM HMEINIYIOCS HOPMY —  JKEJIaTeJIbHO
¢ "ommxkaitimero nyHkra"». «Korma ero He okasbiBaeTcs, — MPOI0JI-
KajJl aBTOP, — MPUXOJIUTCS MPUBJIEKATh K PACCMOTPEHUIO MPUHIIHII,
IIMPOKUM KPYr MPUHLMUIOB, a MHOTJAa U BCE 3aKOHOJATEIbCTBO —
C TOYKM 3peHust ero obmiero mayxa» [2, ¢. 159]. Ilpu atom aBTOp
YTOUHSJI, UTO (DAKTHI MOTYT OBITh HE TOJBKO «HOBBIMU», HO U «CTa-
pPBIMIY», TaK KaK YMYIICHUS 3aKOHOAATENsl HEM30E€KHBI U B HACTOSI-
IIEM BPEMEHHU HU3-3a PA3HOOOPa3Us KU3HHU.

[IpoOenbHOCTh 3aKOHOJATENHCTBA HE CIIEAYET IMyTaTh C €ro
«KBUTM(UIIMPOBAHHBIM MOJIYAHHEM», KOTJa TOT WJIM HMHOM BOIPOC
HaMEPEHHO OCTaBJisieTcs UM OTKpPBITHIM (B. B. Jlazapes). 910 no3Bo-
JISIeT PEIINTh JEI0 Ha CThIKE C HOpMaMU MOpPaIH, 0ObIYasiMu, KOPITO-
paTUBHBIMU M Jaxe peaurno3nbiMu Hopmamu (B. M. bapaHoB)
[2, c. 161]. [Ins mpaBuIbHOTO IPUMEHEHHS aHAIOTHH (TIPEXKIE BCETO
3aKOHA) HEJAOCTaTO4YHO ycyioBui, oTMeuaeT B. H. Kapramios, BeiTe-
KaloIUX U3 €€ JIorudeckoil nmpupoapl. Heodxonum Habop ycnoBuid
CHEUUATBHO-IOPUIMUECKOTO THUMNa: 1) mpoben sBIseTcs IEHCTBU-
TeJbHBIM, @ HE MHHUMBIM; 2) OTHOIICHHUS B MPUHIIAIIEC HAXOMISITCS
B cpepe MpaBOBOr0 pPEryJaUpoBaHUs (IO CBOUM CYILIECTBEHHBIM Xa-
paKkTepucTUKaM); 3) B 3aKOHOJATEIbCTBE UMEETCS MpEINUcaHue, pe-
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TYJIMPYIOIIEE CXOJHOE OTHOUIEHWE (CUTyalllui0), COBIIQJAIOIICE
C «KJIMEHTOM» T10 YKa3aHHBIM XapaKTepHUCTUKaM; 4) UCMIOJb30BAHUE
AHAJIOTMH HE pa3pylIaeT UJeal 3aKOHHOCTH, CJIEAYET B PyCle oTpac-
JY TpaBa, MPUHIMIIOB HAIMOHAJIBHOIO MpaBa, MPU3HAHHBIX HOPM
Y IPUHIUATIOB MEXIYHAPOJHOTO IPaBa, a TAKXKE OCHOBOIIOJIAraro-
IIUX HPaBCTBEHHBIX LIEHHOCTEHN; 5) 00Opa3zell He SBISIETCA MPABUIIOM
— HCKIIIOUEHUEM; 6) pEIICHUE HE YIIEMUT 3aKOHHBIX MPAB U UHTEPE-
COB TPETHUX JIUII, 7) MPABONPUMEHHUTEb O3HAKOMMUIICS C COOTBET-
CTBYIOIICH CyneOHOH NMpakTUKOW W 8) Joka3zal HeM30Ee)KHOCTh aHa-
joruu; 9) aHanorus B JaHHOW OTpaciM He 3ampelneHa [2, ¢. 163-164].

BONBIIMHCTBO TEOPETUKOB MpaBa MOJAraeT, YTO U3 BCEX OT-
pacieu nmpaBa aHaJOrusl UCKJIOYEHA TOJBKO JJIi IpaBa yroJOBHO-
ro. OQHaKo U B 3TOM BONpPOCe HET nonHoro eauHcrsa. JI. JI. Kpyr-
JMKOB, HAIpUMEpP, OTMEUYAET, YTO MOJAXOJOB K IpodesaMm B yro-
JJOBHOM 3aKOHE€ JOJKHO OBITh JIBA: QHAJOTHIO HEJb3sl HCIOJIb30-
BaTh IS MIPOBO3IJIALICHHUS HEMPECTYITHOIO ITOBEICHUS IMPECTYII-
HBIM, HO OHa BO3MO’KHa4, KOTJa COCTaB NPECTYIJICHUS HAJHUILO,
a HE yperyJIMpoBaHbl OTHOCHUTEJIBHO YAaCTHbIE BOIPOCHI — TMpHU
YCIIOBUH 3aKPEIUICHUS TAKOBOM BO3MOXKHOCTH B 3aKoHE [2, ¢. 165].
Hampsimyro He pa3penieHa aHaJloTHSI B YTOJOBHO-IIPOLECCYAIBHOM
3aKOHOJIAaTEJIbCTBE, HO MPAKTHUYECKH CyIIecTByeT. Tak, emie
H. H. IlonssHckuit oTMeYas: aHajaorvs YroJjJOBHOIO IIpaBa TauT
B ce0€ CEephe3HYI0 YIPO3y 3aKOHHBIM IIPaBaM U MHTEPECAM T'pa)IaH;
WHauye 0OCTOUT JICJIO MPU Pa3peIICHUH MPOIEeCCYaTbHBIX BOIIPOCOB —
Cyl oka3aJcs Obl B O€3BBIXOJHOM WJIM B 3aTPYAHUTEIBHOM IOJIOXKE-
HUW, €ClIM Obl, UMes 1eJib OTBHICKAHUS MaTepUaJIbHOW MCTUHBI
Y HE UMEs YaCTHOW MoJCKa3ku HenocpeacTtBeHHo B YIIK, on He mor
Obl oOpamaThCs K OONIMM HavayiaMm mporecca [2, ¢. 166-167].
M. JI. IleTtpyXuH, HECMOTPSA HA YTBEPKIACHUE O CUCTEMHOCTU yIO-
JIOBHO-TIPOIIECCYAJIbHOTO MpaBa, 00eceunBacMOM ero BHYTpEHHEH
COTJIACOBAHHOCTBIO U O€CHpOOEIbHOCTHIO, Jajiee BCE K€ JejaeT
OrOBOPKY O JIONYCTHUMOCTH aHajJoTMu 3akoHa [2, c. 166].
B. M. XKy"kOoB OCTpPOYMHO 3aMe€4aeT: OTCYTCTBHUE 3aKOHOJATEIIb-
Horo 3akperieHud B YIIK P® npsamoro paspenieHus Ha MpUMEH -
HUE aHAJOTUU CaMo T0 cebe SABIsSeTCs MpoOeIoM B Mpolleccyalb-
HOM TIpaBe [2, ¢. 166].
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B Teopun mpaBa BhICKa3aHbl U UHBIE MPEANOJOXKEHUS O He-
TOMYIIEHUN WJIM K€ CYUIECTBEHHOM OTpPaHWYEHUHM MPUMEHECHUS
aHAJIOTUHU, KPOME YK€ OTMEUYEHHBIX CIy4aeB, Kacaromuxcs chepsl
YCTAHOBJICHUS] CAHKIIUM pPENpecCUBHO-KAPATEIHHOTO XapakTepa:
1) KOHCTUTYITMOHHO-TIPABOBOE TPOCTPAHCTBO; 2) YCTaHOBJICHUE,
BBEJICHUE U B3MMaHUE HAJIOTOB, COOPOB M MHBIX (DMCKAJIbHBIX IJ1a-
TeXeil; 3) 3HAuYMTEeNIbHBIC TJIACThl 00JIACTU MYOJIMYHOTO IIpaBa
B IIEJIOM, T/IE PEryJUPOBAHHUE OCYIIECTBISIETCS HMIIEPATUBHBIM
METOJIOM, @ BO3HUKHOBEHHE CYOBhEKTUBHBIX MPAB U IOPUIUYECCKHUX
00s13aHHOCTE O0YCIIOBIIEHO HAJIMYMEM HOPM IpaBa KOHKPETHOTO
COIEpKaHUs.

[uBunucTUKa, HAMPOTHUB, MPEACTABISAET COOOM BechMa Oora-
TOE «II0JIe» JIJIA MPUMEHEHUs] CaMbIX Pa3IMYHBIX TEXHOJOTUN aHa-
JOTHH: 9TO MPEANOJIaraeTcs MUPOTOU M pa3zHOOOpa3sueM peryiu-
PYEMBIX €10 OTHOIICHUH, U3MEHUYUBOCTHIO SKOHOMHUYECKOTO 000-
poTa U MOTPEOHOCTH Tpa)kJaH, OrPAHUUYCHHBIMU BO3MOKHOCTSAMU
3aKOHOJATEJNsl MO0 BMEIIATEIbCTBY B YaCTHYIO »KH3Hb, OCOOEHHO
cCeMelHy1o, U Ap. hakTopamu.

6. CyocuamapHoe npuMeHeHUue HOpM

TexHonoruo cyOCHIMApPHOTrO MNPUMEHEHUST HOPM MHOTHE aB-
TOPBI OTOXAECTBIAIOT C MexoTpacieBor aHnanmoruer (B. H. Kapra-
moB u Jp.). OgHako 3TO crnopHas Touka 3peHus. [Ipu BHemHeM
CXOJICTBE C TIOCJIEJHEW OHAa pElaeT HECKOJbKO HHBIE 3aJauM:
1) 5KOHOMHIO TEKCTOJIOTHYECKOTO 3aKOHOAATEIIBHOTO MaTepHuaa,
2) TOCTHKCHUE CIMHCTBA MOHITHHHOIO amrmapara PoJICTBEHHBIX OT-
pacneii npasa (MHOTJA — U HE poJicTBeHHbIX). A. T. bonnep nop cyo-
CUJIMAapHBIM MPUMEHEHUEM 3aKOHOAATEIbCTBA TOHUMAET CUTYAIIUIO,
Korja cya (Wiau Ipyro MpaBOMPUMEHUTENh) UCXOIUT U3 KOHKPET-
HBIX MPEANUCAHUN CMEXKHOIO MPAaBOBOI0 MHCTUTYTA JTUOO CMEXKHOMN
(poJICTBEHHOM) OTpaciM IpaBa, TO €CTh BOCTPEOYETCS B JIOINOJHU-
TebHOM TIopsike. [Ipu 3TOM OCHOBHBIM MOBOJOM IS 3aIlycka Ta-
KOM CXEMBbI aBTOp IojaraeT OTHIOJIb HE «JIaKyHy» (mpo0eir), a HeoO-
XOJIMMOCTh Pa3yMHOI'0 M SKOHOMHUYHOTO PACIOJIOKEHHUSI HOPMATHB-
HOTO MaTepuayia: «IyOJMpoBaHUE TOXKIECTBEHHBIX HWJIM aHAJIOTHUY-
HBIX HOPM B Pa3JIMYHBIX OTpaCisIX MpaBa HEepaMOHAJIBHO, JIUIIIEHO
cMmbiciay [2, c¢. 174]. Hampumep, MOHATHS «CAEIKA», «IOTOBOPY,
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«JIaBHOCTBY», «BHHA», «00SA3aTEIbCTBO» B 1IEJIOM OJWHAKOBHI,
10 MHEHHUIO aBTOpA, TPAKTYIOTCS B TPEX CMEXKHBIX OTPaCisiX, HO UC-
TOPUYECKU U TE€HETUYECKHM MMEHHO B Ipa)KJaHCKOM IIpaBe UM MO-
CBAIIAETCS] KOMIUIEKC HOPM — JIBa APYTUX WICHA IUBWIUCTUKH (TPY-
JIOBOE U CEMEWHOE MpaBO) 3TUM MOTYT Bocmojbs3oBaThesa. K cybcu-
JTMAPHOCTHU, MPOJOJKAET aBTOP, MO0 MPU3BIBAET CaM 3aKOHOIaTelb,
an00 BhICHINE Cy/neOHbIC MHCTAHIIMM B CBOMX Pa3bACHEHUSX, JIUOO
MPaBOMPUMEHUTEIIO CAMOMY MPUXOJUTCS U3BICKUBATh 3Ty BO3MOXK-
HOCTh. Cpeau yCIOBUH CYOCHIUApPHOTO TIPUMEHEHUS HOPMBbI
A. T. boHHep BbIJIENsAET, KAK U MHOTHE JIPYyTU€ aBTOPHI, CXOACTBO
(poacTBO) OTpaciiel, B TOM YUCJIE UX METOJO0JIOTMHU, U HEMPOTUBOPE-
YUBOCTh (MpW OOIIEM CXOJACTBE) HOPMATUBHOM WJACH —KaHIWJaTa
KOHKPETHOMY MPABOBOMY MHCTUTYTY APYTON OTpaciu (€ro eJIeBbIM
yCTaHOBKaM W NpUHIUIAM) [2, ¢. 176].

I'. M. CBepaJioB oTMeYas, 4TO IpaxJaHCKOE U CEMEHOE MPaBo
(Opu caMOCTOSITEILHOCTH TOCJIEIHEr0) BIOJHE MOTYT B3aUMOJEH-
CTBOBAaTb Ha HOPMATHMBHOM YPOBHE, TaK KaK WX H3OJSIIUS HEBO3-
MOXHa, a 3alMMCTBOBAaHHUE OTJACJIBHBIX HOPM II€JIeCO00pa3Ho,
10 KpaliHer Mepe, JIsi HEKOTOPBIX MMYIIECTBEHHBIX CEMEUHBIX OT-
HOIIICHUH (HampuMep, aTMMEHTHBIX) [2, ¢. 176]. Ha 3To e yka3biBa-
et C. B. Tlomenuna: cyOCHIMApHOCTh MPEXAE BCEr0 MPUMEHHUMA
B «TIOTPAHUYHBIX» MPABOBBIX WHCTUTYTAX, TATOTCIOMINX K TPaKIaH-
CKOMY MpaBy M HEU30EKHO O00JAJAIONIUX PSAIOM OOIIUX MOHSTHI
[2, c. 176].

B TO xe BpeMs He MCKIIOYAETCs U OOpaTHOE 3aMMCTBOBAHHE
TE€X WJIM WHBIX TMOHATUM MaTEepUHCKOM (Tpoduiupyrolieil) orpac-
ap10. Tak, B MCTOPUUYECKOM IIJIaHE WHTEPECEH MOJAOOHBIM aHaIu3,
ocyiiecTtBiaeHHbId f. P. Bebepcom. OTmeuas pa3zHoOoi B ynotpeo-
JICHUW B TPAXKJIAHCKMX KOJEKCAX MOHATHU «POAUTEIN» M «ICTH»
(C OTHOM CTOPOHBI) U «YCHIHOBUTEIN» M «YCHIHOBIICHHBIE» (C APY-
roif), aBTOP MPUXOJMUT K BBIBOAY, YTO BO BCeX ciyyasx, korjaa B ['K
YIOMUHAETCS TOJBKO TepBasi Tapa MOHATHH, C y4eTOM IPHUPOIBI
MPABOOTHOIIEHUM IO YCHIHOBJICHUIO (MX CEMEWHO-TIPABOBYIO MPHU-
PaBHEHHOCTh K POJIUTENIBCTBY), CIEAYET MOJpa3yMeBaTh U BTOPYIO
napy [2, c. 180].

Takum 00pa3zoM, HEOIpeaeTeHHOCTh KBaTU(DUKAIIMU JCATEIb-
HOCTH TIO pa3psiay CyOCHUAMApPHOCTH WM aHAJIOTUM CYILECTBYET, XO-
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T B CEMEWHOM 3aKOHOJATENBCTBE UM ITOCBSILEHBI CAMOCTOATENb-
Hble HOpMBI — CT. 4 U cT. 5 CK P®, nipenycmaTpuBaromue, BIpOUEM,
Y JUIs TIEPBOW U IS BTOPOU OJUH U TOT K€ KPUTEPUU — COOTBET-
CTBHE CYIIECTBY CEMEHHBbIX OTHOIIeHUU. Ecnu Obl MBI K MEpBOMY
BUJY JEATEIBHOCTH MPUMEHSIA B KAYECTBE JOMOJHUTEIBHOTO KPH-
TEpPUN pa3yMHOU SKOHOMUHU Pa3MEIICHUs HOPMATUBHOIO MaTepraa,
a I BTOPOM — MPOOETBbHOCTh B PETYJIUPOBAHWU OTHOILICHHI,
TO TPaHHUIIa MKy HUMHU CTajia Obl YyeTye.

7. IIpo6sieMa KOJIJIN3UOHHOCTH
IPAaBOBbLIX HOPM

TepMUH «KOJIU3US» B TEOPUM U MPAKTUKE MPUMEHSACTCS IS
0003HAYCHUS PA3TUYHBIX IOPUIUYCCKUX SBICHUM: 1) KOIM3UOHHAS
HOpMa B MEXIyHAapOJHOM YaCTHOM IpaBe, MO3BOJISIONIAS] COCTHIKO-
BaTh JIB€ pPa3HbIC HAIMOHAJbHBIC IPABOBBIE CUCTEMBI IO TOMY
WM MTHOMY BOTIPOCY; 2) KOJITU3HS KaK KOH(MDIUKT B OOIIECTBEHHOM
OTHOIIICHUU; 3) KOJUIU3US KaK MPOTHBOPEUUBOCTH HOPM BHYTPH O/I-
HOM OTpaciu WM MEXAY CMEKHBIMU (KaK IMPaBUIO) OTPACISIMHU.
NMeHHO mOoCieqHUNA KOHTEKCT SIBJISIETCSI KOMIIOHEHTOM YCMOTpPEHYE-
CKOM JIeSITEIbHOCTU MPABOTIPUMECHUTES.

M. H. MapueHko npeanaraet BbIACIUTD CIEAYIOIINE TPU3HAKU
KOHKYPEHIUH (KOJUIM3UHM) HOPM U 3aKOHOB: 1) paznuuusi, MpOTUBO-
CTOSIHUSI, KOTOPBIE MOTYT «IEPEUTH» U3 OJHOW CTaIuU MPOTHUBOPE-
4usi B IPYIyl0; 2) COCTSI3aTENIbHBIN XapakTep 3TUX HOPM (3aKOHOB);
3) HaxOXAEHUE UX C TOYKH 3PEHUS IOPUIMYECKOW CHUJIbI Ha OJHOM
ypoBHE; 4) oTiIu4Yue X 1Mo oobemy, CTENEeHU KOHKPETU3allUuM, Bpe-
MEHH U3JIaHUS U T. 1.; 5) HAMPABICHHOCTh HA OJIHU U T€ K€ 0OOIIe-
CTBEHHBIE OTHOUICHUS; 6) TPUMEHEHNE B KOHEUHOM HUTOT€ U3 BCEH
COBOKYITHOCTH JIMIIIb OAHOM (OAHOTO) M3 HUX. [ pemeHus «KoH-
KYPEHTHBIX» MPOOJIEM, MPOJOHKAET aBTOpP, ONTUMAIIBHBIM OBLIO
OBl MPUHSATHE CIEIUATBHOTO (PeAepasibHOTO 3aKOHA O HOPMATHBHO-
MPaBOBBIX aKTaX, OJHAKO MOCKOJbKY «HHU OJWH COCTaB TapjlaMeHTa
Hallle CTpaHbl HUKAK He pemutcs ero npuHath» (FO. A. Tuxomu-
POB), TO MPUXOJUTCSI OMUPATHCSI HA CUCTEMY KOJUIM3UOHHBIX MPHUO-
PUTETHBIX TPUHITAIIOB, CJIOXKHMBIIUXCA B  MPABONPHUMEHEHUH.
Onu, no MHeHH0 M. H. MapueHko, COCTaBIISIIOT YCIOBHYIO HUepap-
XHUIO0 U CBOJSITCS K CIETYIOIINM:
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1. mpuopuTeT KOAEKCa MO OTHOIICHHUIO K HEKOAU(PUIIMPOBAH-
HOMY aKTy;

2. IPEUMYIIECTBO CIEIMAIBLHOr0 3aK0HA Mepe]l 00IuM;

3. mpuopuTeT 60JIee MO3THETO 3aKOHA (HOPMATUBHO-TIPABOBOTO
aKTa) 10 OTHOIICHUIO K paHee U3/IaHHOMY;

4. mpu KOHKYPEHIIUM HOPM Pa3JIMYHBIX OTpacieii MPHOPHUTET
TOW M3 HUX, HEMOCPEACTBEHHBIM IPEIMETOM KOTOPOW SIBJISETCS
JAHHBIN BUJ 00IECTBEHHEBIX OTHOIICHUM [6, ¢. 159].

TpaguMoOHHBIMU 00pa3liaMy KOJUIU3UM B CEMEHHOM 3aKOHO-
JaTeJIbCTBE  SIBJISIIOTCSL  COJAEpKAaIllMECs  TaM  I'PaKJIaHCKO-
IpolleccyadbHble  HOPMBI  CIICIIMAJIM3UpPOBaHHOrO TuUma. Eine
H. A. Yeunna (npumenurenbHOo kK KobC PCOCP) otmeuana, 4To mo-
CJICIHUE YaCTO HE SBJIAIOTCS HEOTHEMJIEMOM COCTABHOM YACTHIO Ma-
TEpUAIIbHOTO IIPaBUiIa, K KOTOPOMY «IIPUBSI3aHBIY, U K TOMY JKE H3-
JIO’KEHBI ¢ HAPYIICHUEM MPUHIIMIIOB TPAXKIaHCKOTO MPOIEeCCyalbHO-
ro npasa, MPOTUBOPEYAT COACPKAHUIO OCHOBHBIX MPOIECCyaIbHBIX
WHCTUTYTOB, @ B OTACIBHBIX CIyYasx (PUKCHUPYIOT MpaBujia, MPOTH-
BOIIOJIOXKHBIE HOpMaTUBHBIM mTocTyjiatam I' TIK PCDCP [2, c. 186].

8. Cyae6HO€e NpaBOTBOPYECTBO
U CyAeOHOoe YCMOTpeHue

Jluckyccust 0 TOM, JIOMyCKAeT JIM KOHTUHEHTAJIbHBIA TUIT TIpa-
BOBOU CHCTEMBI, K KOTOPOMY MPEIOIOKHUTEIEHO OTHOCUTCS U POC-
cuiickas, cyne6HOe MPaBOTBOPUYECTBO, JJIUTCS JIOCTATOYHO JIABHO.
O0e CTOpOHBI MPEJICTABISAIOT SIPKUE TEOPETUKH MPaBa U MpoIeccya-
JUCTHI, a apryMeHTaIusl BHOJHE yOeaurtenvHa. [Ipu ompeneneHun
NO3UIUU CJIEAYeT YYUTHIBATh HECKOJBKO OOCTOSTENbCTB. Bo-
NEPBBIX, POCCUICKAs MpaBOBasi CUCTEMa OTHOCUTCS K CMEIIaHHOMY
TUINYy ¢ 3eMeHTamMu camoObITHOCTH (J. 5. Manemmun) [2, c. 206].
OAHMM U3 TaKOBBIX SIBISIETCS MpOIECCyalibHas aKTUBHOCTH CyJia
B MT03HABATENIbHO-/10KA3aTEILCTBEHHOM J1€ATENbHOCTH. BO-BTOpBIX,
cyJie0HOE MPaBOTBOPUYECTBO HE CBOJUTCS K CYJACOHOMY MpPEUEACHTY.
B Hacrosiee BpeMsi, KpoMe OOOOIIAIOIINX aKTOB BBICIIUX CYJ€0-
HBIX MHCTAHIMI (KOTOpbIE HEPEIKO COJAEPKaIU U COAEpX AT IOJ0-
KEHUS, COCTaBIIAIOIINE HEKOE€ HOBOE TMPABWIO TOBEICHUS,
a HE TOJIbKO TOJKOBAaHWE W/WUIW aHAJIOTHIO), TOJydusia TpU3HAHUE
KOHCTPYKIIUS «IIPaBOBasi MO3UIIUS CYa», «apXUTEKTOPOM» KOTOPOU
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apisiercsi Konctutyunonueiid cya P®. Aktel nanHoro Cyja UMEKOT
CJIO)KHYI0 HOpMaTHBHO-AOKTpuHaNIbHYIO npupony (H. C. bongaps)
[7, c. 75].

I'. B. ManbueB auddepeHiupyer mpeneaeHTHYI0 KOHCTPYK-
U0 Ha KJIACCUYECKUH (QHIJI0-CAKCOHCKHI) M HEKJIACCUYECKUH TH-
nbl. Tak, BCICACTBUE «CYIECHCKOM JUCKPEIUU U YCMOTPEHUS CYJEH,
NPUMEHSIIOIIMX HOPMbI 3aKOHA MPU PACCMOTPEHUU aHAJOTHYHBIX
KOHKPETHBIX €N, — MHILIET aBTOP, — B UX JACATEIbHOCTH MOCTOSIHHO
BO3HUKAIOT OMPEACICHHbIE CTaHAApThl, IIa0JOHbI, CTEPEOTHUIIbI,
32 KOTOPBIMU CTOUT WHAUBUIYAIbHBIN U OOIIMI OMBIT CyACH U KO-
TOPbIE HKCHOJIB3YIOTCSI O MPUHIMUITY TpEeUeeHTa B OOBIAEHHOM
CMBICJIE 3TOTO CJIOBa — MPHUBBIYHOTO OOpasiia pelieHus JJis aHaJlo-
TUYHBIX JIe]l. B TakoM CMBICIIE TPELEICHTHI SIBISIFOTCA OPraHUudeCKON
4acThIO JIIOOOTO BUA TBOPYECKOM ACATEIHLHOCTH, UX HE HAJO0 BBO-
JIUTh, UICKYCCTBEHHO KYJIbTUBUPOBATh B CyJI€OHOM cdepe, MOCKOIbKY
OHM CaMU MO cebe CroCOOHBI BO3HUKATh, U3MEHATHCS U HCYE3aTh
B CTPYKTYpax ONPHUBBIYEHHOIO0 00pa3lia ACHUCTBUS Cy/1a, HE3aBUCUMO
OT TOTO, Ha Kakylo (opMy mpaBa OH MPEUMYIIECTBEHHO COPUEHTHU-
pOBaH — Ha 3aKOH WM CyaeOHbIN mpeneneHT [2, ¢. 199-200]. Cy-
NEOHBIN K€ MPEUECHT B €r0 KJIACCUYECKOM CMBICIIE, IO MHEHHIO
I'. B. ManblieBa, BO-TIEPBBIX, HE COOTBETCTBYET UCKOHHBIM, UCTOPHU-
YECKUM TEHJICHIIUSIM U TPAJULIMAM €BPOINENCKOr0 KOHTUHEHTAIBHO-
ro mpasa, CTPOSIIETOCsl Ha UAEE BEPXOBEHCTBA 3aKOHA. BO-BTOPHIX,
OOBEKTUBHO, OC30THOCUTEIBHO K ITUM TPAIUIUSAM, UMEET MacCy
HEJIOCTATKOB, KOTOPbIE HEM30EKHO MPUCOBOKYMATCA K YKE B HAIIEH
cucremMe uMeromumcs: 1) mporeaypa (GopMUpPOBaHUS TpELEAeHTa
HE SBJISIETCS. HU JIEMOKPATUUECKOMN, HU JIeTaTU3UpOBaHHON (TI0ApO0-
HO PErJIaMEeHTUPOBAHHOM); 2) COBMEIIEHUE ABYX 3a7a4 — pa3peuaTh
Jieya U Co3/1aBaTh MPEIEEHTH — OpeMsi OTBETCTBEHHOCTHU, YacTO CY-
IbSIM HEMOCUJIBHOE, O YeM CBUJICTEIIBCTBYIOT JUCKYCCUU aMEpHUKaH-
CKMX M AHTJIMHUCKUX IOPUCTOB; 3) 00A3aTENbHOCTh MPELEACHTHON
HOPMBI HE OINUPAETCS HA MEXaHU3Mbl CyOOPJIUHAIMOHHBIX M KOOP-
JTUHAIIMOHHBIX CBA3EH MEXKIy OpraHaMHu T'OCYJIapCTBEHHOW BIACTH;
B CWJIy JIOKTPUHBI «IPUHYJIUTEIBHOTO MPELEICHTa» Ha CYIbI0 BO3-
jaraeTcs 00sI3aHHOCTH CJICIOBAaHUS HOPMAaTUBHOMY PEIISHHIO CYJia,
XOTSI CaM OH MOXET ObITh YOeXJeH B HEOOXOJUMOCTH MPUMEHUTH
JIpyrue HOPMBI; 4) IPOIECC CO3JJaHUsI U JIEUCTBUS 3aKOHO/IaTEJIbCTBA
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ONMUPAETCS] HA HMHCTUTYTHI COIMAJIBLHOTO KOHTPOJS M COLUAIBHOU
KOPPEKTUPOBKH, MyCTh U HE Bceraa 3(p(PpexTuBHO cpadaThIBaIOIINE;
OTHOCUTEJBHO TMPEIEACHTHOIO IpaBa O TaKOW CHUCTEME TOBOPHUTH
HE MPUXOAUTCA (CO3aHuE MPEUEICHTHON HOPMbI OFPAaHUYEHO JEs-
TEJIbHOCTHIO HE3aBUCHUMOIO CyJAa, KOTOpasi K TOMY XK€ 3aTparuBaeT
JMYHBIE UHTEPECHl YYACTHUKOB MPOILIECCa, & 3HAYUT, UCKIIFOYAET IIU-
pOKOE OOIIECTBEHHOE BMEIIATENIbCTBO); MEPEMPOBEPKA MPEIEICHT-
HOM HOPMBI OCYIIECTBIIIETCS BHYTPH CYIEUCKOM KOPIOPALNH;
5) 3aMHTEepECOBaHHOE JIMIIO0 HAXOAUTCS B CUTyaIlMH HEOMPEICICHHO-
CTH, 10O 3apaHee HE 3HAET, KAKUE€ HOPMbI IPUMEHHUT CY/I, B TOM YHC-
Jie COOCTBEHHOTO «M300PETEHUNY; 6) B «IPEIEACHTHBIX)» CTPaHaX CY-
neOHast BIACTh aKTHBHO COIICPHUYACT ¢ mapiameHToMm [2, c. 199-200].

COBEpIIEHHO OYEBUAHO, YTO PAJ NEPEUUCICHHBIX YIPEKOB
MOXHO OpOCUTh U «OeCHpeleEHTHOW» cucTteme: 1) cynbsi U 3/1eCh
4aCTO OKa3bIBAETCSI B CUTYAIlMU BBIHYXKJICHHOTO CJICJOBAHUSI MPABU-
7Ty, KOTOPOE€ HE KAXKETCA €My HHU JIOTUYHBIM, HU CIPABEIUBBIM,
HU JJa)K€ Pa3yMHBIM; 2) cyJleilickoe OpeMsi OTBETCTBEHHOCTHU U 3/I€ECh
HEJIETKO, OCOOCHHO MPH PACIIUPUTEIIHHOM WM OTPaHUYUTEIIHHOM
TOJIKOBaHUHU, MPUMEHECHUU CJIO0KHOW aHAJIOTUH, MPEOJOJIEHUU KOJI-
JIU3UHU, UTHOW YCMOTPEHUYECKOM KOHKPETU3AallMh HOPMBI MpaBa U Mpa-
BOOTHOIIIEHHUS; 3) KOPIOPATUBHOCTH MO TOPU3OHTAIM U 10 BEPTHUKA-
JU TakXXe€ MOXET JOBJIETh HaJl CyACHCKOI BOJICIO MPHU MPUHITUU
peuienus u T. 1. KpoMe Toro, 3a4atku npereIeHTHOCTH B HAIIEH CH-
cTeMe OBbUIM U €CTh, a C MOSBJICHHUEM KOHCTUTYIIMOHHOTO MPaBOCY-
IUs W pa3BUTUEM MapTHepcTBa Poccuu Mo JIMHUU €BPONEHCKOTO
npaBa, EBponelickoro cyna mo mpaBam 4eJIoBEKa U JAPYTUX MEKIY-
HApOJHBIX CYJIOB 3TH 3a4aTKH CYIIECTBEHHO MOIU(PUIIUPYIOTCS
Y Pa3IBUTAIOT I'PAHUIIBI CBOETO MPUCYTCTBHUS.

A. H. Bepemarus nosaraet, 4To B Ka4€CTBE apryMeHTa «contra
npereneHT» (HepeaKo BBICKA3hIBAEMOTO B HOPUAMYECKON Hayke)
CChUIKAa HAa OJIHOKPATHOCTh NMPUMEHEHUS] WHIUBUIYaTU3UPOBAHHBIX
CyIeOHBIX AaKTOB BBICIIUX CYJOB JIOJDKHA JIMIIb 03aJa4yuBaTh,
100 JIF000€ pelIeHre Mo KOHKPETHOMY JIeJy BOOOIe HE Mpe/rnoia-
raeT MPUMEHEHHUs, TaK KaK CaMO €CTh IMPUMEHEHHE; TMPU OTOM,
4TO BaXKHEE, JaXe B CTpaHax OOIero mpaBa CyJIbl, perias ena,
«HE JACKJIApUPYIOT CO3/IaHHE TIpeleneHTa (TO €CTb HOBOW HOPMBHI,
paccuuTaHHON Ha OyjayIee NMPUMEHEHHE) B Ka4eCTBE CBOEH MEepBO-
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CTENIEHHOM 3aJauu», TOCJIEIHEE SIBISAECTCS JUIIb «IMOOOYHBIM pe-
3yJIBTATOMY» pa3pelIeHus Criopa Mexay cTopoHaMu. beito Obl Takxke,
MpOJ0JKAET aBTOp, MO MEHBIIECH Mepe, caMOOOMaHOM Mpearnoia-
raTh, YTO BBICIIME CYyJIeOHBIE MHCTAHIMU, BBIHOCS TaKO€ PEIICHHE,
HE YYUTBHIBAIOT €ro Oymaymiero oodmero 3¢g@dexra mo aHaJOTHIHBIM
JieJaM; HampoOTHUB, CYAbSIM 3TUX WHCTAHIUM MPEKPACHO HU3BECTHO,
YTO UX PEUICHUS BHUMATEIBHO M3YYalOT U «BO3bMYT HAa BOOPYXKE-
HUE» B CHIY KaK >KECTKOW MEPapXUYHOCTH POCCHUICKOU CyaeOHOM
CUCTEMBbI, TaK W MPUHIUIIA €AMHOOOpa3us CyeOHOM MPAaKTUKHU, CO-
CTaBJIAIOIIETO OJHY M3 FapaHTUNl PaBEHCTBA IpakJlaH MEPE] 3aKO-
HOM U CYyJOM; OTKa3 BOCIPUHHMATh MO3UIMU, (UKCUPOBAHHBIC
B UHJMBUIyaJbHBIX aKTaX, B KayeCTBE PYKOBOJCTBAa K JCHCTBUIO
eCTh aHOMAJIMs U OCHOBAHHE K mepecMoTpy aena [8, c. 139].

. 1. Maneums, ¢ OAHOW CTOPOHBI, BBISBIISIET B MPELIEACHTHON
MpaKkTUKE HENOCTaTKU (OHA YCWIMBAEeT CYOBEKTUBHBIM (akTop,
CHUYKAET YCTOMYHUBOCThH IOPUIMYECKOW CUCTEMBI U YPOBEHBb IPaBO-
TBOPYECKONW TEXHHKHA U T. J.), C APYroll — KOHCTATUPYET OOIIYIO
TEHJICHITUIO (PAKTUYECKOTO yCuieHUs ee posin. OTHOCS POCCUNCKYIO
IPpaXXIAHCKO-TIPOLIECCYAIBHYI0 CUCTEMY K CMEIIAHHOMY KYJIbTYpPO-
JIOTUYECKOMY THIy, aBTOp IIOJIAraeT, 4YTO CYACOHBIA MpEeeHT
o(pUIIMATHLHBIM UCTOYHUKOM HE CTaHET, HO ()aKTUUYECKU B KaueCTBE
UCTOYHWKA TIpaBa ucnoibdyercs [2, ¢ .205]. A. T. bounep BumuT
«HCTUHY» B 3TOM crope rae-to nocepeauHe. C OIHOM CTOPOHHI,
MUIIET aBTOp, npu paszpadotke npoekra ['TIK PO ne npouwto npen-
JI0’)KEHUE O TMPEJOCTABICHUU CyJaM IpaBa CChUIATHCS B CBOMX pe-
HIEHUSIX Ha oMyOJIMKOBAHHBIE MOCTaHOBJIEHUsI BepxoBHoro cyna PO
M0 KOHKpETHBIM nenaMm. C Apyroil CTOPOHBI, MPEIEASHT B POCCHUIA-
CKOM IPaBOBOU CUCTEME UMEET ONPEIECICHHOE 3HAYEHUE — U OTHIO/Ib
HE B BHJC aKTOB O(PHUIIMAIBLHOTO HOPMATHUBHOTO TOJKOBAHHUS BBIC-
mux cyaoB [2, c¢. 206]. Tak, mpaBoMouns UX PYKOBOJUTEICH BHO-
CUTb MPEJACTABICHUS O MEPECMOTPE CYJACOHBIX TOCTAHOBJICHUN B IO-
pSZIKE Haa30pa B 1ENIX o0ecTriedeHus eUHCTBA CyAeOHOM MPaKTUKU
u 3akoHHOCTH (cT. 389 I'TIK PO, ct. 304 AIIK P®) u cooTBeTCTBY-
IOIIME MPABOIOJIOKEHUS ITUX CYJO0B, 00s3aTEIbHbIC JIS CYlIOB HU-
KECTOAIINX, CBUACTEIHCTBYIOT O HEKOTOPOM JBM)KEHHUU B CTOPOHY
MPEIEICHTHOTO TIpaBa, HO €Ill€ HEe O MPU3HAHUHU MOCJIECIHETO B TOU
wim uHot ¢dopme. He numieHsl pazHoOOpa3us MOpeANOUYTCHUN
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u cemeitHoBenpl. OHUM OO HEWTpalbHBI (OOJBIIMHCTBO), JHOO
HacTpoeHbl HeraTtuBHO (JI. M. IluenuHmeBa m 1p.), TU0OO MPUBET-
CTBYIOT €ro WJd, IO MEHbIIEH mepe, He uckioudaroT (M. B. AHTo-
konbckas, H. H. Tapycuna u np.).

B pasButue ugen o MHOrooOpas3uu MpereeHTHBIX KOHTEKCTOB
A. H. Bepemarun obpariaet Haille BHUMaHHE Ha aKTUBU3AIUIO B CO-
BPEMEHHOM ITPABOCYAMHU MPAKTUKU NPSAMOro npumeHeHus KoHcTu-
Tyunu P®, noompeHHyro cooTBeTcTBYyrOIMM [locTaHOBIIEHNEM
BepxoBHoro cyma P®. ABTop mosaraer, 4to OHO CO3JaJI0 HOBYIO
OCHOBY [JIsl CyneOHOro mpaBoTBopuecTBa. Ha mepBblil B3rIsj, mu-
IET OH, 3TOT BBIBOJI MOYKET MOKA3aThCSI COMHUTENBHBIM, IIOCKOJIBKY
B akTe [IBC P® copepxuUTCS «<MHCTPYKIHUS» O MPIMOM NPUMEHEHUU
Koncturyniuu P® u Hu ciioBa He ymoMuHaeTCs, KakuM o0pa3om Cy-
JlaM Ha OCHOBE €€ HOPM M B CHTYallMHd OTKa3a OT HOPM KOHKPETHOTO
3aKOHOJIATEIbCTBA YCTAHABIMBATHL HEKME HOBBIC MPABOBBIE CTAHJAP-
Tl. OJHAKO, 3aME€YaeT aBTOpP, CYLIECTBYET B3aWUMOCBS3b MEXKIY
MIOJJHOMOYHSIMA CYJOB Ha IMpsMoe mpumMeHeHne KoHcTuTtynuu
U TIPELEeICHTHBIM 3HAYE€HUEM TMOJJOOHBIX PEIIeHU, KOO Cy1 HEPEIKO
CTaJKUBAETCs C AC(UIMTOM MPABOBOTO PETYJIUPOBAHUS, KOTOPOE
HEO00XO0MMO BOCIIOJIHUTH. B TO ke BpeMsi 3TO HE 3HAYUT, YTO BCAKOE
cyneOHOe pelleHre, OCHOBaHHOE Ha MPsIMOM JEHCTBUH, CTAHET Ipe-
LEICHTOM (KOHKPETHBIN 3aKOH MPOJI0JKAET JelcTBOBAaTh). OHO CcTa-
HET TaKOBBIM, €CJIM MPHOOpPETEeT KayecTBO oOpasma ais Oyayliux
cyneOHbIX pemenuii [8, c. 211].

UYro kacaercs npaBoBou no3unu KoHCcTUTYyIMOHHOTO cyna PO
oTHocuTeNbHO cooTHomeHus akTtoB ECIIY u Kouctutymuum PO,
TO oHa, 1o MHeHUIO H. C. bonaaps, cBOOUTCS K CIEAYIOLIEMY: €CIU
Konctutynueit PO npexycmorpen 0ojiee BHICOKUN CTaHIApT rapaH-
TUPOBAHHBIX TIpaB U cB0OOJ, Hexenu aktamu ECITY, nmpumeHnenuto
nojieXkaT KOHCTUTYIIMOHHBIE HOPMBI, 1 Ha000poT. Yare Bcero, ot-
meuaetr aBtop, KC P® obOpamaercs k npaktuke ECIIYH B pamkax
KOHCTUTYIIMOHHOTO HMCTOJIKOBAHUS HOPM TEKYIIETO 3aKOHOIATEIb-
crBa [2, c. 214]. Poccuiickum cynam, momguepkuBaeT B. JI. 30pbkuH,
HEOOXOJMMO YUYHUTHIBaTh B CBOEW JESATEIBHOCTH NPEUEACHTHYIO
npaktuky ECIIY, onupasce Ha coorBercTByrommi omnelt KC PO
[2, c. 214]. K coxanenuto, npuBenennas nmosunus B. JI. 3opbkuHa
CYIIECTBEHHO (€CJIM HE MPUHITUITUAIBHO) PACXOJUTCS C €r0 K€ TOU-
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KOW 3peHus, U3JIOKEHHOW 1o moBoay mnocraHoBiaeHuss ECIIY
ot 7 okTsa0pst 2010 1. mo neny «Koncrantun Mapkun npotuB Poc-
cum». OTuM akToMm EBpomeiickoro cyna BhepBble (KOHCTATaIIMs
B. JI. 30pbKrHA) MOJBEPTHYTO COMHEHHIO perieHne KoHCTUTynoH-
Horo cyna P®. B onpenenennn ot 15 saBaps 2009 r. Ne 187-0-0 KC
OTMETHJI, YTO POCCHUICKOE MPABOBOE PETYJIHPOBAHUE, MPEAOCTABIIS-
IOIIEE  BOCHHOCIYXKAIIUM-)KECHIIMHAM  BO3MOXXHOCTH  OTIIyCKa
M0 YX0/ay 3a PeOCHKOM 10 JOCTHXKEHHS UM TPEXJIETHETO BO3pacTa
Y HE MPU3HAIOIIECE TAKOE MPABO 32 BOCHHOCTYKAIIUMHU-MYKUMHAMU
(OHM MOTYT BOCIIOJIb30BaThCS JIUIIb KPATKOBPEMEHHBIM OTITYCKOM),
HE HapyIlIaeT MojoKeHus KOHCTUTyun 0 paBeHCTBE IIpaB U CBOOO/T
HE3aBHCUMO OT T0JIA.

B cBs3u ¢ pacxoxkACHUEM NO3ULIMK YKA3aHHBIX CYJIOB, MOIBITKA-
mu ECITY tonkoBare monoxkenuss Koncturymuun PO, kBanmuduimpo-
BaTh WX B KAYECTBE KOJUIMIUPYIOIIUX KOHBEHIIMOHHBIM MOJOXKCHUSIM
KoncturyimmonasiM cysiom P® Obuto npunsaTo nmoctanopienue Ne 21-n
or 14.07.2015 roma, a B (enepanbHbIi KOHCTUTYIIMOHHBIA 3aKOH
«O KonctutyumonnoMm cyae Poccuiickont @eneparmny 14.12.2015 ro-
na (Ne7-dK3) Obuti BHECEHBI M3MEHEHHWS, KACArOIIMECsS HWCIIOTHCHHS
pemenuit ECITY, e cootBercTBytomunx Koncrurymmu PO.

0. Hpoueccyaﬂbﬂaﬂ dKTHBHOCTbB Cyadad

Crnenyet pasznuuarh MPOIECCYAIbHYIO aKTUBHOCTh CyJla U CY-
JIeOHBIN aKTUBU3M.

CyneOHbIN aKTUBU3M MpEAIonaraeT MpexkJie BCEro mnpereaeHT-
HYIO JIESITE€ILHOCTh IOCTUIIMHU (B KJIACCUYECKOM 3HAUCHUU) U peajiu-
3aIldI0 CYJIOM (DYHKIIMHM COIMAILHOIO KOHTPOJISI 3aKOHOJIaTE/IhCTBA,
YTO COCTaBJISIET AHIJIO-CAKCOHCKYI (aMEPUKAHCKYI0) TPaJUIIUIO
U JIUITh YaCTUYHO — KOHTUHEHTAJIbHYIO, B TOM YHCJIE€ POCCUNCKYIO,
B paMKaxX MPEUMYIIECTBEHHO KOHCTUTYIIMOHHOTO TpaBocyaus. I1po-
1eccyaiabHasl K€ aKTHMBHOCTh CyJia OpPHUEHTHpOBaHa B TIIyOb COO-
CTBEHHO CYJONPOM3BOJCTBA M TMPEIINOJaraeT €ro 3JHEPTUYHYI0
(He MacCHUBHYI0) POJIb B JBUKEHHUH Ipoliecca OT BO30YKJICHHUS Jiena
yepe3 COpa3MEpPHOE Y4acTHE B JI0KA3aTEIbCTBEHHOM NESITEIbHOCTH
710 TIPUHSITHUS PEIICHUS — C MPABOM BBIXO/Ia 32 TIPEACIbl 3asIBICHHBIX
TpeOOBaHUN U Jajiee B IMPOU3BOJCTBAX MO IMEPECMOTPY CYACOHBIX
akToB. [loHMMaemass B MIMPOKOM CMBICJIE, OHA MPOCTHUPACT CBOU
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«Irynajgbla» B 00JacTh KOHKPETU3AIMU, TOJKOBaHUS, TPUMEHEHHUS
HOPM I10 MpaBUIaM CyYOCHUIUAPHOCTH U aHAJIOTHUH, pa3pelieHus KoJ-
JU3UHN, a Takke W MPEeleJACHTHYI0 (HEKOTOpas «B3BECh» KOTOPOU
MPUCYTCTBYET B MPOCTPAHCTBE POCCUMCKOMN FOCTUIIUN), OOECIIeUnBast
TJIaBHBIM PE3YJIBTAT MPOLECCAa — IOCTAHOBIIEHUE CIPABEIJIMBOIO,
000CHOBAHHOI'0, aJIEKBATHOI'O OOCTOSITEILCTBAM Jiejia CyJ€OHOTO aK-
ta. U cnenoBaTenbHO, MMMAHEHTHO M «TOTaJbHO» MPUCYIA Cye0-
HOMY YCMOTPEHHUIO, U HA00OPOT, a TaKXe, KaK Mbl YK€ OTMETHIIH,
COCTOMUT B MApTHEPCTBE C CYACOHBIM aKTUBHU3MOM. B cOOCTBEHHOM
XK€, TPAAULUMOHHOM, CMBICIIE IPOLECCyajbHAas AKTUBHOCTH COCTAB-
JSI€T COAEPKAHUE OJIHOTO WJIM HECKOJIBKUX (B 3aBUCUMOCTH OT TOY-
KM 3pEHMS) TIPUHIIMIIOB TPAXJAHCKOTO CYJIONPOU3BOCTBA, B3aUMO-
JNEUCTBYSI C NPUHIMIIAMU JUCIIO3UTUBHOCTH M COCTSI3aTEIbHOCTH.
B Takoit KOMIO3UIMK HE BCE €€ DJIEMEHTHI (POPMUPYIOT COACPIKAHHE
CyneOHOro  yCMOTpEHMs, TaK KakK  4acTh  T'PaKIaHCKO-
MPOIIECCYAIbHBIX HOPM O0S3BIBACT CYJ K MPOIECCYyaTbHON aKTUBHO-
CTH, BRIOOpa HE Tpesiaras.

CnyxebOHoe Havano (mpolleccyajbHasi aKTUBHOCTbB) TpaKJlaH-
CKOTO CyAONPOMU3BOJACTBA OTHOCUTCS K TEM TEOPETUYECKUM KOH-
CTPYKLHUSIM, KOTOPBIE HAaXOIATCS Ha «pa3jioMe» TPaKIaHCKO-
MpoLeCCyaTbHOW HAyKH, TaK KaK CO3JaeT OJHY, HO, BOPOYEM, Jaje-
KO HE EIUHCTBEHHYIO MPEANOCBUIKY Pa3HOCTH B3IJISAJIOB Ha CYII-
HOCTh TPAXKIAHCKOTO MPOLECCa, MEPY €ro TATOTEHHS K YaCTHOMY
Wiu myOJMYHOMY Havajay, MEPY €ro CyBepeHHOCTH OT OTpaciei ma-
TEpUAIIBHOTO TTpaBa.

B mpuxiagHoN rpaxxaaHCKO-IPOLECCYallbHOM HAyKe 3TO MPO-
SBJISIETCS B TIOAXOJIE K OTJIEJBbHBIM 3JIEMEHTaM CIIy>KeOHOro Hauasa
(mpolieccyanbHOM aKTUBHOCTH CyAa) KaK K UCKIIOUEHUSIM U3 MPABU-
Ja 0 TUCTIO3UTHUBHOCTH TPAXJAHCKOTO CYJIOIPOU3BOACTBA JUOO KaK
K OJHOM M3 OCHOBHBIX Hiei. ITociaencTBusi BEIOOpA OYEBUIHBI: HC-
KJIFOYEHUW HE JOJHXKHO OBITh MHOTO — OHU, KaK U3BECTHO, MIPU3BAHbI
JIMIIb TMOATBEPKIAaTh MPABUIO, OCHOBHAS k€ HJIEs JOJDKHA Haxo-
JTUTHCA B CUCTEMHOM COCTOSIHHM, Pa3BUBATHCS, CYBEPEHHO B3aMMO-
JNEUCTBOBATh C APYTUMU OCHOBHBIMU UJEAMU, BHEAPATHCSA B 3aKOHO-
JaTeJIbCTBO.

E. B. BacbkOBCKHI BOCCOEAUHSII HJACK O MPOUECCYyaTbHOU
CBO0OJIE TSKYUIUXCA C MPUHLIUIIOM CYAEHCKOTo (hOpPMaIbHOIO PYy-
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KOBOJICTBAa MPOIECCOM, TaK KaK CyJ SIBISETCS OPraHOM Trocynap-
CTBEHHOW BJIACTU U UMEHHO €MY IPEICTOUT ITOCTAHOBUTH NPABUIIb-
HOE PEIICHUE, U C MPHUHIUIIOM MAaTEPUATIBHOTO PYKOBOJCTBA MPO-
[IECCOM, TO €CTh J0OaBJICHHUEM «HEKOTOPOM J103bl CJIEACTBEHHOTO
Hayana», Ja0bl YCTPaHUTh «BPEIHOE BIIUSHUE HEPABHOCWIHHOCTH
CTOPOH» ITYTEM HUCIIOJIHECHUS CYyJIOM «POJIY NOMOIIHUKA U COBETHUKA
cTopon» [2, ¢. 237]. DT mociieHUEe COOOPaKEHUS aBTOPA MPUAAFOT
€ro IMO3ULMU ONPEIACICHHOE KOMIIPOMHUCCHOE HA4aJlO, BIOJHE CO-
3ByYHOE C COBPEMEHHOM IIPOIIeCCYaTUCTUKOM, IMIPUTOM YTO CyIe0-
Hasl MOJIBEIOMCTBEHHOCTh C T€X MOP PaCIIUPUIIACH 10 MyOJIHMYHOTO
MIPOM3BOJICTBA IPAXKIAHCKOTO MPOIECCA.

E. A. HedenreB, aHanu3upyss H3MEHEHHUS TEOPETUUECKUX
Y TIPUKJIAJTHBIX MOAXOJO0B K COCTSI3aTENBbHOCTH T'PAXIAHCKOTO CYJIO-
IIPOM3BOJICTBA, MOAYEPKUBANL, UTO €CJIMW NOJHOCTBIO IOJIOKHUTHCS
B OTHICKAaHUHU J0Ka3aTeJIbCTBEHHBIX (DAKTOB HAa CTOPOHBI, «TO COOT-
BETCTBUE PEIICHUSA JACHCTBUTEILHOW HCTUHE (MaTEepUAIbHOW uC-
TUHE) OyJIeT ACJIOM Ciydasy ..., ITHOPUPOBAaTh Havasa JUCIIO3UTHB-
HOCTH TaKX€ HEJb35, IOITOMY, «C OJTHOW CTOPOHBI, PEIICHNUE BOIPO-
ca O CyIIECTBOBaHUHM MpaBa HE MOXKET OBITh MOCTABJIEHO B MOJHYIO
3aBUCHUMOCTbH OT YMEHUS CTOPOH BECTH JEJ0, C IPYyro — J0ObIBaHKE
($hakTOB, MOATBEPKIAIOIINX MPABO, HE MOXKET OBITh MPEIOCTABICHO
VCKJIIFOUUTEIIBHO CYHdY...»; «... HET TBEPIAbIX OCHOBAHWUW A TOTO,
4TOOBI ONPEETUTh, HACKOJBKO JOJKHO OBITh TPOBOAUMO B IIPOIIECC
Hayajao COCTA3aTeIbHOE M HACKOJIbKO — odunmanbHoe. ['apmonnye-
CKO€ COYETAHHE MX MOXKET ObIThb HAWAEHO TOJBKO IyTEM OIBITa»
[2, c. 238-239].

Uto kacaercsi MpakTUYECKOW MPOIECCYATUCTUKHU, TO, KaK OT-
Meuvaer JI. 1. ManemmH, XOTS BIOCJEJACTBUM M pa3BUIach CO0-
CTBEHHAs IpolleccyaibHasi JOKTpUHA (KOTOPYIO CYKEHHO, B paMKax
1[eJIA HAIIErO MCCIICAOBAHUS, MbI MPEACTABUIIN), HO TIEPBOHAYAIHHO
OoHa ObUla MPEUMYIIECTBEHHO «IEpeBOAHON»  ((paHIry3cKoi
¥ HEMEIKOW) U YCTaB IPaKIaHCKOTO CYJIOMPOU3BOACTBA «3aJI0KHUI
CBOCOOpa3HBIM BEKTOP PAa3BUTHS OTEUECTBEHHOI'O TPaKIaHCKOTO
MPOLIECCYATBbHOTO TMPABA», UMEBIIETO «OTYETIUBOE KOHTHHEHTAJb-
HOE HaIPABJICHUEY», a CPEIN €r0 KOMIIOHEHTOB — M aKTUBHOCTH CyJa
B COOMpaHuu J0Ka3aTeabCcTB [2, c. 241].
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B coBerckoit poccuiickoil TpoIecCyaquCTHKEe HauOoee
HAaCTOMYHMBO UJIES O MPUHIIUIIE TPOIECCYATbHON aKTUBHOCTH MPOBO-
nutcs B padorax B. M. CemenoBa. Ero coaeprkaHue aBTOpOM Xapak-
TEPU3YyETCA JOCTATOYHO IIMPOKO M BKIIOYAET B ce€0s: 00S3aHHOCTH
Cylla MPUCTYIUTh K PAaCCMOTPEHUIO Jeia MPU HAIMYMMU 3aAsIBICHUS
0 €ro BO30YXXJCHHUM, MOJAHHOTO C COOIIOJICHHEM IIpaBUJI, OIpeje-
JUTh KPYT YYACTBYIOIIMX B JIEJI€ JUI[ WU NPHUBIIEYb UX B IPOLECC,
00€eCTeunuTh MOJHOTY MaTEpHaJOB MO JACIYy U pPeallbHYI0 BO3MOXK-
HOCTb OCYIIECTBJICHUS YYaCTHUKaAMU MPOIlEcca UX MPaB U 00SI3aHHO-
CTEH, OCYIIECTBUTH 3AIIUTY MPAB U UHTEPECOB YYACTHUKOB MPOIEC-
ca, YCTaHOBUTb NPUYUHBI MPABOHAPYUIEHUH M OTpPearupoBaTh
Ha HUX B YCTAHOBJICHHOH MpolieccyaibHO#M (popme, 00ecTieduTh KOH-
TPOJIb 32 PACHOPSAUTEIBHBIMU ACUCTBUSMHU CTOPOH, BMEIIATHCS
B MaT€pHUaIbHbIC MPABOOTHOLIECHHUS CTOPOH B CIydasX HapyLICHUS
3aKOHA, UHTEPECOB IrOCYAapCTBa; MPaBO BBHIXOAUTH 3a MPEEibl pa3-
Mepa U OCHOBAHMI1 UCKOBBIX TPEOOBAHMI, TPOBEPATH 00KAIIOBAHHOE
pelIeHHE B MOJIHOM 00beMe; 00I3aHHOCTh 00€CIEYMBATH KOHTPOJIb
UCIIOJIHEHHUS CyieOHOTO perieHus [2, ¢. 244].

N3MeHeHue rpaxkJIaHCKO-TIPOLECCYabHOTO 3aKOHOIATEIbCTBA
JIMIIb HECKOJIBKO OCIA0WJIO TMO3UIMI0 «CYAeOHON MpolieccyalbHOM
aKTUBHOCTW» U, COOTBETCTBEHHO, TEOPETUUECKHUE MO3UIIUHA €TO CTO-
POHHUKOB. TeM He MeHee B CBOEM KJIACCUYECKOM (M Hamboisiee oue-
BHUJIHOM) BHJIE OHA OCTalach. JTO CJIEAYET B TOM UKCIIE U U3 HOPMBI
m. 2 cr. 12 I'TIK P®. Tak, I'. A. )Kunua oTMedaet, 4To B COBPEMEH-
HOM T'pa)XJaHCKOM IPOIECcCe aKTUBHOCTH cyna (paznuyHasa mo ['TIK
P® u AIIK P®) onpenensercs B 3aBUCUMOCTH OT BHJIa MPOLECCY-
aNbHBIX ()aKTOB: YCTAaHOBJICHHE HEKOTOPHIX W3 HUX TPeOyeT MHUITHA-
THBBI U aKTUBHBIX JEHCTBUHN yYaCTBYIOIIUX B JIEJI€ JIULl, IPYTUX KE —
MOJTHOCTRIO BO3jaraercs Ha cya. Hampumep, cya BooOliie He CBsA3aH,
MPOJOJDKAET aBTOp, IOBEACHHUEM YKa3aHHBIX JHUI[ IO BOIIpOcaM
ONpE/ICIICHUS, HAJTUYUS WM OTCYTCTBHSI CBEJCHUH, COCTABIISIONIUX
rOCYJIapCTBEHHYIO TailHy, (PaKTOB MOJBEIOMCTBEHHOCTH M TOJCY/I-
HOCTH JeNa, MPOITycKa MPOIeCCyalbHbIX CPOKOB, HAIMYMS WIJIM OT-
CYTCTBHSI OOCTOSITEILCTB, OOSA3BIBAIOIIMX MPUOCTAHOBUTH WJIU TIpeE-
KpaTUTh TPOM3BOJCTBO IO My, a TakKKe OCTaBUTh 3asBJICHUE
0e3 paccMoTpenus u ap. [2, c. 248-249]. Ocraics v 0OMH U3 CaMbIX
SAPKUX DJIEMEHTOB CyACOHON AaKTMBHOCTHM — TMPaBO CyjJa BBIUTHU
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3a Mpejeabl 3asBICHHbIX TpeOoBanuil. KoHkpeTusupys mpaBuiio
n. 3cr. 196 T'TIK P®, B. M. KyiikoB u M. K. TpeylHukoB npuBo-
JAT HaM TIPUJIOKEHHBIE K HEMY CUTyaluu: 1) mpaBo cyjia IpUMEHUTD
MOCJICICTBUS HEACHCTBUTEILHOCTH HUYTOXHOM cAeikH (11. 2 cT. 166
['K P®); 2) 00a3aHHOCTD CyJia PU pacCTOPKEHUU Opaka OMpenenuTh
MECTO MPOXKUBAHUA JleTe u ux anumentupoBanue (ct. 24 CK PO);
3) mpaBO cyjaa B3bICKaTh aJIMMEHTBI Ha JAETEH MpPU JIUIICHUU POJIU-
Tenbckux npas (ct. 70 CK P®), nepeittu Ha ux orpanuyenue (ct. 73
CK P®); 4) npaBo B3bICKaThb CYMMBI 32 BPeMs BBIHYKJIEHHOTO MPO-
ryja Ipyu HEBO3MOXKHOCTH BOCCTAHOBJICHHSI Ha pabOTe BCIIE/ICTBHUE
npeKpalleHus aesaTeabHocTi opranuzanuu (ct. 394 TK PD); 5) 064-
3aHHOCTh OOCY’KJIaTh BOMPOC O B3bICKAHUU IITpada — MpHU YJIOBJIE-
TBOPEHUHU TPEOOBAHUM O 3aIUTE MpaB moTpedurenei (1. 6 ct. 13 O3
«O 3ammre npaB norpedurencit) u ap.[2, ¢. 248-249]. E. C. Yecos-
CKHMI KakK MpOIECCYaTbHYI0 aKTUBHOCTh CyJa KBUTM(GUIIMPYET JeH-
cTBHE B paMkax cT. 19 (006 oTBogax), ct. 21 (o mepenaye aena apy-
romMy cyabe), cT. 23 (o mepenaue jaena U3 MUPOBOrO B pPaliOHHBIN
cyn), 0. 3 u 4 ct. 37 (B 4acTH NMPUBJICUCHUS B MPOLIECC HECOBEPIIICH-
HosieTHUX OT 14 no 18 ner), ct. 40, 47 (0 IpUBIECUYEHUN COOTBETUYHU-
Ka, OpraHa roCyIlpaBji€HUs U 1Ip.), CT. 87 (0 HaA3HAYCHUU JIOMOTHU-
TEJIbHON WM TOBTOPHOW 3KcmepTusbl), cT. 144, 151 (06 ormene
oOecrieyeHus UCKa; O COEIUHEHUH, PA3bEIUHEHUN HCKOBBIX TPeOO-
BaHuii), ct. 200, 201 (00 ucnpaBiIeHUH ONMKUCOK WM OMIUOOK, BhIHE-
CCHHH JIONOJIHUTEILHOTO pelieHus) u ap. [2, c. 249].
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Bonpocsl A1 TeopeTH4YeCcKoi JUCKYyCCUU

1. Kak COOTHOCATCS NpaBONPUMEHEHUE, AIMUHUCTPATHUBHOE
U CyZeOHOE yCMOTpEHHE?

2. Kakue rpaxxaaHcKue Jieja UCKII0YaloT YCMOTPEHUECKYIO Jie-
ATEJIbHOCTb MPABOIIPUMEHUTEIS?

3. [Touemy ocoboe MHEHHUE CYJbU HE ABJISICTCS MyOJIMYHBIM aK-
ToM (Kpome ocoboro MHeHUs cynbu KoHcTHTyIIMOHHOTO cyaa PD)?

4. Kakue npaBoBblE HOPMBI MOTYT M JIOJDKHBI OBITH OIpeEne-
JICHHBIMU?

5. B dem cmbicn u npuunHa AuddepeHanum KOHCTPYKIUH
«KOHKpPETH3alusl NPaBOBOM HOPMBD» M «KOHKPETHU3ALHs ITPABOOT-
HOILICHUS»?

6. Ciienyer i1 OOJBIIMHCTBO OIIEHOYHBIX MOHSTHI HCTOJKO-
BBIBAaTh B CAMOM TEKCTE€ HOPMATHBHOTO NMPABOBOI'0 aKTa?

/. AHanorus 3aKoHa WIH MpaBa — Mepa HeU30exKHas?

8. KakoBbl kputepuu OINpeaeiaeHuss CXOAHOTO MPaBOOTHOIIIE-
HUS B LEJSX IPUMEHEHNS] HOPM 3aKOHA 110 aHAJIOTUN?

9. IloyemMy MNPOUCXOIUT CMEUICHHWE TOHSATUN «aHAJIOTHUsD)
U «cyOcuIMapHOe IPUMEHEHUE 3aKOHa»?

10. B yeM nmpuuMHbBI KOJUTM3UOHHOCTH 3akoHoaarenbcTBa? [ly-
TH €€ MPEOI0JICHUS?

11. VcuepnibiBaeTcs ik cyieOHOE TPaBOTBOPUECTBO CYJACOHBIM
TIPEIEICHTOM?

12. SIBnsgercst 1M HOPMATUBHO-TIPABOBAs CYLIHOCTh aKTOB KoH-
CTUTYIIMOHHOTO cyaa P® npeneaeHTHON?

13. B yem nmpuunHbl 0cnabaeHus MPOIECCyanbHON aKTUBHOCTH
CyJla B TpakJIaHCKOM Ipo1iecce?

14. Bcerga nu ¢opMyJMpOBKa «CyJ BIOpaBe» O3HAYaAET BO3-
MOKHOCTb, & HE JIOJDKEHCTBOBAHHE?
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15. Kakre KOMIOHEHTBI/TEXHOJIOTUH MPABONPUMEHEHHUS SBIIS-
I0TCSI 00s3aTEBHBIMU, & KAKUE — CUTYaIIMOHHBIMH ?

16. Ha ocHOBe HOpM JIEUCTBYIOIIETO 3aKOHOJATEIbCTBA,
a TaK)Ke CyJIeOHOW TPaKTUKU TPUBEIUTE MPUMEPHI HOPMATHUBHOIO
NpU3HAHUSA U (PAKTUUECKOTO CYIIECTBOBAHMS MPEIEACHTHOTO MpaBa
B [IPABOIIPUMEHUTENBHOU ITpakTuKe Poccuiickon denepanuu.

UHAMBUAYA/IbHbIE U KOJ/IJIEKTUBHBIE 3aJaHUS
JAJIs NPAKTUYE€CKUX 3aHATUH

3aganue Ne 1

Ananuz oena «K. Mapkun npomue Poccuuy:

1. O3nakomuTthes ¢ nocranoienuem ECIIY ot 07.10.2010 r.
/mo xkanode Ne 30078/06/ u onpenenennem KC P® ot 15.01.2009 r.
Ne 187-0-0.

2. [Ipoananu3upoBaTh WHIAUBUIYAIBHYIO TPABOBYIO MO3UIIUIO
npenceaarens KC P® B. JI. 3opbkuHa, HU3JI0KEHHYIO B CTaThe
«[Ipenen ycrymuuBocti» (Poccuiickas razera. 2010. 29 okT.).

3. [IpoananusupoBarh mnoctaHoBieHue KC PO Ne 21-n
ot 14.07.2015 r. B yBsI3KE€ C KOHKPETHBIM JIEJIOM.

CdopmupoBath 1Be KOMaHIbI U3 2-3 4ell., KOTOpbie OyIyT OT-
CTauBaTh MPOTUBOIOJIOKHbBIE MO3UIIUUA. KpaTKo M3JI0KUTh apTyMeH-
Taluio B MUCbMEHHOM BHjE. JI0JIOKUTH CBOIO MPABOBYIO MO3UITHUIO,
MOoKa3aB CBOOOIHOE BJAJCHUE MaTEPHUATIOM.

VYdacTHUKAM 3aHATHS OIICHUTh apryMEHTAIIMI0 CTOPOH U (hopMy
€€ MPEe3CHTAallUU, BHICKA3aTh COOCTBEHHBIE COOOPAKEHHUS IO BOMPOCY
WM, MOTUBUPOBAB, MPUCOCIUHUTHLCS K TIO3UITUHN OJHON U3 CTOPOH.

3aganue Ne 2

IIpumenenue ananocuu 3axona/npasa

JIBa BapuaHTa 3a1aHUIA:

1) mo Teme nmuccepTalMy TPEIACTABUTH OO0pa3ell NMPUMEHCHUS
HOPMBI/HOPM TIO AQHAJIOTMU — B paMKax TOM >K€ OTpaciu mpaBa JIMOO
CMEXHOMW (HarpuMmep, JJisi CEMENHBIX, TPYJIOBBIX OTHOIIECHUNA — HOPM
IPaXIaHCKOrO 3aKOHOAATEILCTBA);

2) KOHKPETHOE 3aJ[aHre: aHAJIN3 MPUMEHEHHS TI0 aHAIOTHH HOPM
cr. 51 u nmp. npu peructpanuu pedeHKa, POKICHHOTO MO MPOrpamme
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CyppOraTHOro MaTEpUHCTBA, KOIJla 3aKa3YMKOM BBICTYIAeT MY>KUYMHA
(nepBUYHBIH MaTepuan s pasmbiiuicHns cM.. Mieuna O. 0. Tpume-
HEHHE aHAJIOTUHU 3aKOHA M aHAJIOTUM TIpaBa MPHU PETyJIMPOBAaHUU OTHO-
meHuit B cdepe peructparuu poxacnus aerei // Bectnuk TBIY. Ce-
pus «IIpaBoy». 2014. Ne 3. C. 38-45).

Ipumeuanue: TIONCK OCYIIECTBIIICTCS Yepe3 cuctemy e-library.

[To3ummst odopmiiseTcss B MUCBMEHHOM BHJAE€ M B CBOOOHOM
dbopMe OKIaIbIBaCTCS Ha MpPaKTUYECKOM 3aHsaThM. Jlanee ciemyer
JICKYCCHSL.

3aganue Ne 3

Ananoeus 3akona/npasa

CyTb 3agaHus: MPOAHAIM3UPOBATH AEN0 «IBaHC MpOoTUB Coenu-
HeHHoro KoponesctBa» (IIpeuenentst bonbmioit [Tanatel EBponeiicko-
ro CyJa Io IpaBaM 4YeJIoBeKa Mo crpaHaMm — wieHaMm Coserta EBpOIIBIL.
2007. Ne 10) u B nccieoBaTENbCKUX LEISX NPUMEHUTH M0 aHAJIOTHH
HOPMBI CEMENHOTO, TPAXKIAHCKOTO U MEJIUIIMHCKOTO 3aKOHOIATEILCTBA
Poccun — ny1st pelieHrs: mogoOHBIX Ka3yCOB B POCCUICKOM MPaBOIPH-
MEHUTEIBHON NPAKTUKE.

[lo3unusa w3naraercs B MHCbMEHHOM (hOpME M JTOKJIA/IbIBAETCS
YYACTHUKAM ITPAKTUYECKOTO 3aHSTHSI.

Ilpumeuanue: pu MOATOTOBKE MOYKHO HCIIOIb30BATH MO3UIUIO
E. E. bBorganoBo#i (cM.: 3amura UHTEPECOB TPaXAaH MPU KOH(IIMKTE
WX JIMYHBIX HEUMYIIIECTBEHHBIX TpaB // XKypHan poccuifickoro mpaga.

2013. Ne 12. C. 75-85.
3aganue Ne 4

Cybcuouaproe npumeHeHue Hopm npasa

Bapuanm 1: nmpuMeHHTE TPaXKJIaHCKO-TIPABOBYIO KOHCTPYKIIUIO
«3abayxaeHue» (I CIACIOK) K WHCTUTYTY HEICUCTBUTEIHHOCTH
Opaka; NMPUBEIUTE KOHKPETHBIC MPUMEPHI 3a0JyKIECHHS, KOTOPHIC
SBJISIIOTCSL FOPUIUYECKA 3HAYMMBIMU IS OpavyHOTr0 MPaBOOTHOIIIE-
HUS; U3JI0KUTE TTO3UIMI0 B THChbMEHHOU (popMe U JOJIOKUTE YUaCT-
HUKaM MpaKTU4YeCcKoro 3aHsATus. [Ipumure yyactue B mocieayroiiei
JTHUCKycCcHuM 110 Bamen no3unum.

Bapuaum 2: chopmyaupyiTe MpaBOBYIO MO3MIIMIO MO BOIPOCY
0 JIOMYCTUMOCTH CYOCHIMAPHOTO IPUMEHEHHUS /WM IO aHaJIOTUH
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MOJIOKEHU I rpakAaHCKOTO 3aKOHOJATEIbCTBA
O HEJCUCTBUTEIBHOCTU CHENKH K MHCTUTYTY TPYIOBOTO AOTOBODPA;
U3JIOKUTE TIO3UIMIO B TUCHbMEHHOUW (DOpME U TOJIOKUTE YYaCTHUKAM
IIpaKTU4ECKOro 3aHsatus. [IpumMure ydacTue B MOCHEAYIOLIEW IUC-
Kyccuu 1o Bamen no3unum.

3aganue Ne 5

Tonxoeanue Kak cnocob KOHKpemuzayuu npasosoll HOPMbl
U NPABOOMHOUEHUS, OOHA UX MEXHON02UU CYOeOHO20 / npasonpume-
HUMENbHO20 YCMOMPEHUSL.

Bapuanm 1: ocymecTBUTh TPAKTOBKY MOHSITHS «ITOBTOPHOCTHY
IIpH TIepecaade rocy1IapCTBEHHOT0 UTOTOBOIO dk3aMeHa. Mcmoib3o-
BaTh ciaeayromme ncrounuku: @3 «O06 obpazoBanum», BpemenHnoe
MOJIO)KEHUE O TOCYJApCTBEHHOM HMTOTOBOM aTTECTAIlMHM BBITYCKHU-
koB oT 27.04.2015 Ne 347 (SpI'Y), mpukaz MO u H P®
0T 29.06.2015 Ne 636. KiroueBble BOIPOCHI: IOBTOPHO — €AUHOMK/IBI,
WJIN JIBAXKIbI, HUIM HECKOJBKO pa3 B TEUCHUE 5 JIET? MOXKHO JIH TPH-
MEHUTh 1o a”anoruu Hopmy D3 «OO6 obOpazoBaHuMM» O Tepecaade
TEKYIIEeTO dK3aMeHa (JIBaXKIbI)?

[To3urusa m3maraeTcss B MUCBMEHHOM (POpMe M JIOKJIaABIBACTCS
y9aCTHUKAM MPAKTHUIECKOT0 3aHsATHs. Jlamee — oOcyxmaeTcs.

Bapuanm 2: B coorBerctBuu ¢ @3 «O06 oOpazoBaHUM» MPEIO-
JaBaTellb UMeeT mpaBo 1 pa3 B Tpu roja MPOWTH MOBBIIIEHUE KBa-
mudukanuu. OTHOBPEMEHHO OH 00s3aH MOBBIIIAThL CBOIO KBaIu(dU-
kauio. TK PO Takxe npeaycMaTpuBaeT MOBBIINIEHUWE KBAIH(UKA-
. Bompoc: Ha KakoM OCHOBAaHWHM KOHTPOJIUPYIOLINE OpTraHbl Tpe-
OyI0T, 4TOOBI TIperojaBaTelb B 005S3aTEILHOM MOPSIAKE MPOXO NI
NOBBIIIEHUE KBalu(uKauu (C MOJyYEeHUEM COOTBETCTBYIOIIETO
ceptudukara) 1 pas B 3 roga?

[To3unus u3naraeTcss B MUCbMEHHOM (PopMe W JTOKJIaabIBACTCS
y4aCTHUKAM MPAKTUUECKOro 3aHsTus. [lanee cnemyer ooCcyxaeHue.

3aganue Ne 6

Ocoboe mHeHue cyovu

1. AHanM3 HOPMATUBHBIX MCTOYHUKOB. B KauecTBe AOMOIHU-
TEJIbHOTO MCTOYHHKA MOXKHO MCIOJb30BaTh MoHorpaduio H. H. Ta-
pycuHo «CeMENHOE MPaBO: B «OPKECTPOBKE» CYBEPEHHOCTH U CY-

35



neonoro ycmotpenus» (M.: Ilpocmekr, 2014) wmmu «CyneOHoe
YCMOTpEHHE: 3aMeTKu ceMmeitHoBema» (Apocmasis, 2011). Obe xkHU-
'l IMCIOTCS B YUTAJIBHOM 3ajie (pakyibTeTa.

2. AHanm3 0co0oro MHEHUS Cyapu KOHCTHUTYIIMOHHOTO Cyjia
P® I'. A. 'amxuesa no xanode B. B. Yagaepoit (moctanoBienue KC
P® Ne 13-mmm ot 08.07.2010).

3. Amamuz  ompenenennss KoHctutymumonHoro cyga Pd
ot 15 mas 2012 1. Ne 880-O «O06 oTka3e B MPUHITHU K PACCMOTpPE-
HUIO xanoObl rpaxaan Y. I1. u Y. FO. Ha HapylieHre UX KOHCTUTY-
LIMOHHBIX IpPaB MOJIOKEHUSIMH NyHKTa 4 ctatbu 5 CeMeHHOro Ko-
nekca Poccutickoit denepannu U myHKTa 5 ctathil 16 deaepanbHOTo
3aKkoHa «O0 akTax rpaxJaaHCKOTo cOCTOsiHUS». OCHOBHOE BHUMAaHUE
HEOOXOJMMO COCpPEIOTOYMTh,  HAa TMPABOBBIX IMO3UIMAX CyACH
C. . Kassepa u I'. A. 'amkueBa, U3JI0KEHHBIX B 0COOBIX MHCHHUSX.

ITo3umust oopMiIsieTcs B THCbMEHHOM BHJE M JIOKJIAIBIBACTCS
YYaCTHHUKAM MPAKTUUECKOTO 3aHATHA. Jlanee cieayeTr TUCKyCcCus.

3aganue Ne 7

IIpasosvle nozuyuu Koncmumyyuonrnozo cyoa PO

AHanu3 onpesiesieHuid 00 0TKa3e B MpUEME KaJIoObl K pacCMOT-
penuto: 1) Ne 226-0 ot 20.06.2006 r. — no kanode W. JI. lynbru-
HOM; 2) Ne 496-0 ot 16.11.2006 r. — mo »xamobe 3. Myp3uHa;
3) Ne 851-0-0 ot 18.12.2007 r. — mo xanob6e H. I'. Psa3amoga.

3agaun: mpoaHaIu3upoBaTh aprymeHrtaruio Cyja, BHICTPOUTH
COOCTBEHHYIO MPABOBYIO MO3MIMIO, BKJIKOYass 0OOCHOBAaHHWE B KOH-
TEKCTE AyXa W OYyKBBI 3aKOHA, CIPaBEIJIMBOCTH, IPUHIIMIIA PABEH-
ctBa. Cornacue nubo Hecoryacue ¢ nosunueit Cyga JODKHO OBITh
apryMEHTUPOBAHO KaK C HOPMATHMBHO-IIPABOBOM, TaK U OOIlEeryma-
HUTApHOU TOYEK 3PEHMS, B TOM UYHCJIE€ B KOHTEKCTE OCHOBHBIX MpaB
1 cCBOOOI.

ITo3unust ohopMiIsieTcsl B TMCbMEHHOM BHJIE M JIOKJIAIbIBACTCS
y4aCTHUKaM MPAKTUUECKOT0 3aHATusA. [lanee ciemyer qucKyccus.

3aganmne Ne 8

Konnuzusa nopmamusno-npasosuix akmoe

UccnenoBate kommmmzuio HOpM cT. 24 CK P® u ct. 4 T'TIK PO.
[IpoaHaiM3upoBaTh BEPCUIO CYJICOHOM TIPAKTUKM U T'PaKIaHCKO-
TIPOIIECCYATLHOM TOKTPUHBI O BO3MOKHOCTH TOJIKOBAHUS TIPABUII CT. 24
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CK P® (00 00s3aHHOCTSIX Cy/a; HE3aBUCUMO OT 3asBJICHUS COOTBET-
CTBYIOIIMX TPEOOBaHWI CTOPOHAMHU MPHUHATH PEIICHHE M0 BOMPOCaM,
HE BBITCKAIOIIMM M3 CYIIHOCTH HMCKa O PAacTOpP)KEHUH Opaka), B TOM
yucye no3uimio BepxoBHoro cyna PO (cm. mocranosneHue «O cyeo-
HOM PEILICHUN» ).

[Tpoananu3upoBaTh Cy/I€OHYIO MPAKTUKY, COTJIACHO KOTOPOU MU-
POBBIE Cy/AbH MpPEIaraloT CTOPOHAM IO ISy O PacTOpPKeHUU Opaka
3a(DUKCUPOBATH B 3asIBIICHUM 00 OTCYTCTBUU CIIOpa O JIETSIX U aTUMEH-
Tax — 0€3 TPOBEPKU COTJIAICHHs] O MECTE MNPOXKUBaHUS pPeOCHKa
Y B3bICKAaHUU aJIMMEHTOB M, COOTBETCTBEHHO, 0€3 Tiepeiauu Aefia O pac-
TOP>KEHUU Opaka, OOPEMEHEHHOTO BOIPOCOM O 3aIUTE UHTEPECOB Je-
TeH, B FOPUCAUKIIMIO PAHOHHOTO Cy/a.

BricTpouth CcBOI0O TpaBOBYyIO mo3uiuio. OGopMuth €€ B MUCH-
MEHHOM BHJE. J[0MOKUTh YJaCTHUKAM MPAKTUUECKOro 3aHatusi. [1pu-
HSITh YYaCTHE B JUCKYCCHH.

3ananmne Ne 9

O6cymute napopmaruio [entpamsHoro 6anka P® ot 27 suBaps
2014 rona «O0 UCHONB30BaHUM MPU COBEPLIEHUU CHCIIOK «BUPTYaslb-
HBIX BaJOT», a Takke HHGOpMalMoHHOE coobOIieHne deaepaabHOM
CITy>KObI TI0 (PMHAHCOBOMY MOHUTOPUHTY «O0 MCHOIB30BAHUU KPHUIITO-
BaJIIOTY.

Bonpocwvi: MOTyT Jd JaHHBIE TUIATEKHBIE CPEICTBA HCIIOJB30-
BaThCs MIPU pacyeTax Mo BHEUTHETOPTOBBIM ClIETKaM — B paMKax CIEIu-
JIbHOM OrOBOPKH U TIPU YCIIOBUU OTKPBITHS COOTBETCTBYIOIIETO CYETA
B CTpaHe CIEJIKU, B KOTOPOU XO0XKICHUE JaHHOW BaTIOTHI Pa3peiieHo?

3aganme Ne 10

Paspeminre KOIIM3KUI0 MPAaBOBBIX MO3ULKUM BepXOBHOro cyaa
PO (ompenenerne ot 23.09.2014 1. Ne 4-KT') u Bricmero apowur-
paxxkHoro cynma P®  (nmocranoBinenue Ilmenyma Ne 51
ot 30.06.2011 r.) B yacTu NEUCTBUS MPE3yMIIUN OOITHOCTH UMYIIIE-
CTBa MPH OMpPEJEICHNN KOHKYPCHOW MaccChl MO JIeNTy O OaHKPOTCTBE
rpaxkJaHruHa ((puU3nyeckoro Jnia).

3amanue Ne 11

Ilpaxmuka ECIIY, ocoboe mHeHue cyovu
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1. N3yunte IloctanoBnenue ECITY ot 04.07.2013 «/eno «ba-
nakun (Balakin) nporuB Poccumiickoit ®enepamun» (kamoba
No 21788/06) u Ocoboe muenue JI.-A. Cucunuanoca u [l. Jlenosa.

2. Ouennute ykazaHHoe IlocTaHOBIEHHME C TOYKHA 3pEHUS
€ro COOTBETCTBUSA ION0KEHUAM KOHBEHIIMM O 3alIUTE MpPaB YEIOBE-
Ka ¥ OCHOBHBIX cB0001. [ITNChMEHHO MOTUBHUPYHUTE CBOIO MO3HUIIMIO.

3. [lonbITaliTech HAMTH B MPAKTUKE POCCUMCKUX CYIOB MPaBO-
IIPUMEHUTEIBHBIE AKThI IO AHAJIOTUYHBIM CITOPaM.

4. PazpemmTe criop rp. bajnakuHa mo CyiiecTBy Ha OCHOBaHUU
JNEUCTBYIOWIETO (M JIEMCTBOBABIIET0 HAa MOMEHT BO3HHUKHOBEHUS
CIIOPHOTO MPABOOTHOIICHUS) KUJIUIIIHOTO 3aKOHOJATENIbCTBA C yUe-
TOM HMEIoIIeca cyaeOHoM mnpakTuku. [[MCEMEHHO MOTHUBUpPYHTE
CBOE PEIIECHHUE.

3amanue Ne 12

Tonkosanue 3aKoHa, NpumMeHeHue 3aKOHa No aHAlI02UU

1. IIpoananuzupyiite 4. 4 cr. 31 KK PO u crt. 19 @3 or
29.12.2004 Ne 189-®3 «O BBenenuu B nevicTBue JKUIUITHOTO KO-
nekca Poccuiickori denepaunm» U OTBETHTE HA CIEAYIOIIME BOMPO-
CBI:

— ompeneneHa a4 B cT. 19 BBoaHOro 3akoHa ropuaddeckas
Npupoja MpaBa MOJb30BAHUS, MPEJOCTABICHHOTO OBIBIIEMY YJIEHY
CEMbU COOCTBEHHHKA MPUBATU3UPOBAHHOIO >KHUIJIOTO TOMEIICHMUS,
IIPU YCJIOBUM, UYTO HA MOMEHT MPUBATU3AIIMU OH UMEJ paBHbIC MpaBa
B OTHOIIIEHUU >KUJIOTO MOMENIEHUS C JIMIIOM, €r0 MPUBATHU3UPOBAB-
1000509

— ONpENENCHbl JU B 3aKOHE CPOK CYIIECTBOBAHUS JAHHOTO
npaBa, MOPS0K €ro OCYIIECTBICHUS, OCHOBAHUS ITPEKPAILICHUS, Me-
XaHU3M 3allUThl TIpaB TpeThbUX Jull (mpuolOperarenel KUIOTo Mo-
MeEILeHHs, OOPEMEHEHHOT0 YKa3aHHBIM MPaBOM), B TOM YHCJIe MeXa-
HU3M WX UHPOPMUPOBAHUS O CYIIECTBOBAHUHU TAKOTO Mpana’?

— KakoBa cdepa TPUMEHEHUs] YyKa3aHHOM HOPMBI, HCXOMS
U3 ee OYKBAJILHOTO TOJKOBAHUS (B YaCTHOCTH, SIBJISIETCS JIM OHA HC-
KiIroueHueM u3 npasuil 0. 2 ¢r. 292 'K PO u 4. 5 ct. 31 KK PO,
T.€. COXPaHAETCS JIM YKa3aHHOE MPABO MOJb30BaHUs MOCIIE NEPEXoaa
mpaBa COOCTBEHHOCTH Ha KHJI0€ TTIOMEIIECHHUE K IPyTOMY JUITy)?

— Kak Bbl olleHMBaeTe [aHHYIO HOPMY C TOYKH 3pPEHHUS
€€ OIPEICIICHHOCTH ?
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2. [Ipoananmusupyiite 1. 18 [locranornenus [lneayma Bepxos-
Horo Cyna P® ot 02.07.2009 Ne 14 «O HEKOTOpBIX BOMpPOCaX, BO3-
HUKIIUX B cyJaeOHoM mpakTuke npu npumeHeHun KK PdDy. Kakoe
TOJIKOBaHWE HOPMBI CT. 19 @3 «O BBenenuu B nencrBue KK POy
naet [limenym BepxoBHOro cyna? YCTpaHseT Jin JaHHOE TOJIKOBAHUE
HEOIPEJICTICHHOCTh HOPMBI 3aKOHA (C YYETOM BOIPOCOB, YKa3aHHBIX
BIL 1)?

3. U3yuure IloctanoBnenne Koncturyumonnoro Cyna P®
oT 24.03.2015 Ne 5-II (1o »xano6e rp. borateipeBa A. M.) u OcoObie
MHeHus cyaeid KC PO I'. A. I'agpxueBa u B. I'. SIpocnaBiesa.

OTBETHTE HA CIEAYIOIINE BOMPOCHI:

— PEryJIMPYETCS JU ACUCTBYIONIUM KWJIUITHBIM 3aKOHOAATENb-
CTBOM MOPANOK OCYILIECTBIICHUS IIPaBa IMOJb30BAHUS XKUIBIM ITOME-
HICHUEM 4JIeHa ceMbH (OBIBIIErO 4i€HA CEMbH) COOCTBEHHHMKA KU-
JIOTO MOMEIIEHUS B KOONIEPATUBHOM JOME?

— MPEAYCMOTPEHO JIM JACHUCTBYIOIIMM 3aKOHOJATEIBCTBOM CO-
XpPAaHEHUE YKA3aHHOTO ITpaBa ITOJb30BAHUS JKUIBIM ITOMEIICHUEM
B clly4yae Mepexojia mpaBa COOCTBEHHOCTH Ha KUJIOC TOMEIICHUE
K IpyroMy Juity?

— MMPABOMEPHO JIM, IO Bamemy MHEHUIO, TPUMEHEHUE CYyIaMU
K YKa3aHHOMY IPaBOOTHOLICHUIO HOpMBI cT. 19 @3 «O BBeneHuun
B nerctBrue KK P®y» no ananornn? Kakas mo3unus npeacTaBisieTcs
Bam Oonee mnpaBwibHOM — wu3noxkeHHas B [locraHoBneHuwn wunu
B Ocobom mHenuu B. I'. fApocnasueBa? [lucbMeHHO apryMeHTUpYH-
T€ CBOIO TOUKY 3PEHUS;

— Kakve HM3MEHEHHsI HEeOOXOJIMMO BHECTH B JIEHCTBYIOIIEE
3aKOHOJATEJIbCTBO COTJACHO BBhIBOJAAM KOHCTUTYHHMOHHOTO cyjaa
u no Bamemy MHeHnt0? OLEeHUTE 1€I€CO00Pa3ZHOCTh ITUX H3MeE-
HeHuil. IluceMeHHO wu3NM0XkUTE GOPMYIUPOBKY MpeiaraeMbIxX
W3MECHECHUU.

3amanue Ne 13

Cyoebnoe npasomeopuecmeo

1. Ilpoananuzupyiite HOpMbl 1. 2 cT. 292 TK P®D, u. 4
u5cr. 31 KK P®. I[IpenycMOTpeHO U ACHUCTBYIOIIUM 3aKOHOMA-
TEeJLCTBOM COXpPAHCHHUE MpaBa IMOJB30BAHUS KUJIBIM TMOMEIICHUEM
yjieHa ceMbd (OBIBIIETO 4JIEHA CEMbH) COOCTBEHHHKA >KHIJIOTO IO-
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MEIIEHNS B KOOIEPaTMBHOM JIOME€ B Ciydyae Inepexoja mpaBa coO-
CTBEHHOCTH Ha KUJIOE ITOMEIIECHUE K APYrOMY JIUILY?

2. M3yuute Onpenenenne CK mo rpaxmanckum jaenam Bep-
xoBHOTO Cyna P® ot 29.05.2012 Ne 11-KI'12-2.

— Kakoe peuienne npuHsia Koaaerus?

— Kakue HOpMBI KUJUIITHOTO 3aKOHOJATEIbCTBA OBLIM MPHU-
MEHEHBI?

— Kaxkoe TonkoBanue HOpMEI 4. 4 cT. 31 KK PO npumenuia
KOJIJIETUsA?

— BmopaBe 1M cyn B OTCYTCTBHE COOTBETCTBYIOIIEM HOPMBI
B OTPACJIIEBOM 3aKOHOJIATENBCTBE BBIHECTH PEIIEHHE O NMPU3HAHUHU
32 YJIGHOM CEMbHM JKWJIMIIHOTO KOOIEepaTuBa OECCPOUYHOro IMpana
MOJIB30BAHUA KUJIIBIM ITOMEIIEHHEM M O COXPAaHEHHUHM YKA3aHHOIO
IpaBa IIOCIIE OTYYXICHUS JKWIOTO INMOMEMIECHUSA. APTyMEHTUPYUTE
CBOIO mo3unuto. [ noaroroBku ucnosb3dyure [locranosinenune KC
P® ot 24.03.2015 Ne 5-IT u Ocoboe muenue I'. A. I'amxuena, cra-
ThI0 A. M DppeneBckoro «lIpaBa ObIBIIMX YJIEHOB CEMbU COOCTBEH-
HUKa >KUJIoro mnomenieHuss B npaktuke Koncrutynuonnoro Cyna
P®» (CIIC Kouncynprantllntoc).

3amanue Ne 14

Konnuzua nopm u npagonpumenumenvHblx akmos

1. M3yunTe cieayromuye npaBonpuMEHUTEIbHbBIEC aKThI:

Omnpenenenune Bepxosuoro Cyna ot 24.10.2006 Ne 56-B06-17,

Onpenenenne Koncturynmonnoro Cympa P® ot 07.02.2008
Ne 242-0-0 (1o xanmobe A. A. CaaramkueBa u O. A. CugopoBa)

2. ChopMupyiiTe ABe KOMaHJbI MO 3 y4acTHUKA, KOTOphIE Oy-
IyT OTCTauBaTh NPOTUBOMNONOXHBIE nmo3unuu BC PO u KC PO.
Kaxxnoin xomaHae HEOOXOIMMO IMMCHMEHHO B BHJIE TE3UCOB H3JIO-
KUTh apTryMEHTBI JJIs JOKa3bIBaHHUS CBOEM Touku 3peHus. Ocraiib-
HBIM YYaCTHUKAM JIUCKYCCHM — 3aJ]aBaTh BOIPOCHI, OIIEHUBAThH apry-
MEHTBI KaXJ0W KoMmaHjbl. [leab — yCTaHOBUTH MPaBUIBHYIO MO3HU-
U0 (MCX0s M3 OYKBaJbHOI'O TOJIKOBAHUS HOPM TpaBa W W3 MpPHUH-
[MIIa CIPaBEJIMBOCTH), BBISIBUTh U PA3pPEUIUTh KOJUIU3UIO HOPM,
BO3MOXKHBIE MPOOEIbI B 3aKOHOIATEILCTBE U BapUAHThI UX yCTpaHe-
HUSL.

JI1s1 mOATOTOBKM MCTOJIB3YyHTE yueOHoe nmocooue O. I'. Mupo-
nr000Boi «IIpaBo cembH Ha Kujuie» (rjiasa 5).
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3aganue Ne 15

IIpasosvie nosuyuu Koncmumyyuornnozo cyoa P®

N3yunte IloctanoBnenne Kouctutymmonnoro Cyma PO
ot 08.07.2014 Ne 21-n (o »kano6e rp. E. A. Jlypsrunoii).

PackpoiiTe KOHCTUTYUHOHHO-TIPABOBOW CMBICH I «T» . 18
[IpaBuim mpegoCTaBIEHUST MOJIOJBIM CEMBSIM COLMAIBHBIX BBIILIAT
Ha MpuoOpeTeHne (CTPOUTENIBCTBO) JKHIbSI M HMX HCIOJb30BaHUS
(mpunoxkenue Ne 3 k moamporpamme «ObecneyeHre KuibeM MOJIO-
IBIX ceMei» (¢enepaibHON 1eneBoil mporpammbl  «Kumuiey
Ha 2011-2015 roasl, yrBepx)aeHHou [loctanoBnenuem IlpaBuTesnb-
ctBa PO ot 17.12.2010 Ne 1050.

ITouemy KC P® npumien kK BBIBOY, YTO JJaHHAA HOPMAa HE MPO-
tuBopeunt Koncrurynuu PO?

3agnanue Ne 16

OueHuTe NpUBEICHHBIE HUKE PE3OJTIOTUBHBIE YACTU CYAEOHBIX
pPELIEHUII ¢ TOYKU 3PEHHS] MX COOTBETCTBUSA TPEOOBAHMIO OIpEJie-
JIEHHOCTH cyJieOHoro pemieHus. [Ipennoxure nmpaBmwibHyto, Ha Barn
B3I, (GopmMyIupoBKy. Ha3zoBuTe OCHOBHBIE HOPMATHBHBIE AKTHI
Y aKThl TIPABONPUMEHUTENIBHON MPAKTUKU, KOTOPHIMHU OIPEIEISIOT-
cst TpeOOBaHUS K COJEPKAHUIO CYJCOHBIX PEIICHUM M0 JaHHON KaTe-
TOpUH JIEIT:

1. «YcTaHOBUTH ClIenyIONMN MOPANOK BeTped otma Y. A. A.
¢ HecoBepuieHHoeTHe nouepbto Y. JI. A. <r.p.>: KaXOblil MOHE-
nenpHUK Mecsina B 17.30 wac. W Kaxayr cy00OTy Mecsia
B 16.00 wac. Y. A. A. (oTel) mpuxoauT 1o MecTy kutenbcetBa Y. O.
A. (Matepu) u ux HecoBepiieHHoneTHeN gouepu Y. JI. A. o anpecy:
< >, 001IaeTcs C JOYEePbl0, HAXOASICh B KBAPTUPE TIO MECTY JKUTEIb-
ctBa Y. O. A. u ux HecoBepueHHosieTHENH qouepu Y. JI. A. o aape-
cy: < >, nubo Tyysisi ¢ peOCHKOM Ha YJIHIIE, COBEpIlasl MPOTYJIKU
Ha CBEKEM BO3JlyXe, U BO3BpalllaeT JaHHOTro pedenka g0 19.00 yac.
TOTO k€ JIHS 1Mo MecTy xureibcTBa Y. O. A. M UX HECOBEPIIECHHO-
netHen nouepu Y. JI. A. o agpecy: < >».

2. «Onpenenuts cienyromnuii mopsgok oomenus 1. E. C. (ot-
na) ¢ Hecopepmennonetnum L. U. C. <r.p.>: Bropas u yerBepras
cy66ota mecsimia B epuoa ¢ 09.00 gac. no 20.00 gac. mo coryiacoBa-
HUIO C MaTepblo HecoBepiieHHoaeTHero — 1. M. E. B mecte dakTu-
YECKOro IPOKMBAHUS HECOBEPUICHHOJETHEr0 B TI. Spocnasie
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10 JocTmkeHus pedenkoM 10-nmetHero Bospacta. Ilo moctmwkenuu
HecoepueHHoneTHuM 1. M. C. 10-nmetnero Bo3pacra, ONpenenThb
yKa3aHHBIN NOPSIIOK OOIICHUS C YYETOM MHEHUS PEOCHKAY.

3. «YCTaHOBUTH CIIEIYIONMIUNA MOPSAI0K BCTpeu oTia H. A. A.
c HecoBepuieHHoeTHUM H. M. A. <r.p.>! eXeHelelbHO BTOPHHUK,
yetBepr ¢ 17-00 gac. 1o 20-00 ygac., cyo66ota B nepuoj ¢ 10-00 ygac.
10 12-00 gac.».

3ananme Ne 17

N3yuute TexcThl Jeknapanuu npas pedenka (ot 20.11.1959 r.)
u KonBenuuu o mpaBax pedenka (ot 20.11.1989 r.).

1. Kakue mnoJoXKEeHHUsI YKa3aHHBIX JOKYMEHTOB BOCHOJIHSIIOT
mpoOenbl B MIPAaBOBOM PETYJIUPOBAHWN OTHOIIEHUM C y4acTUEM pe-
OCHKa B POCCUNCKOM 3aKOHOJIaTEIbCTBE?

2. B kakux u3MeHeHMsX, Mo Bamemy MHEHHIO, HYXIaeTCs
POCCUICKOE CeMEHHOE 3aKOHOMATENIbCTBO I HauboJiee IMOITHOTO
obOecrieyeHusl TpaB U MHTEPECOB peOEHKa B COOTBETCTBUU C TPeOO-
BaHusIMU Jleknapanuu npaB pebenka n KoHBeHIMU 0 mpaBax peOeH-
ka? O0oCHYyITe CBOE MHEHHE.

3aganue Ne 18

OTMeHSsI B KacCallMOHHOM TOPSIJKE CyAeOHBIE aKThl, BHIHECEH-
HBIE TP PACCMOTPEHUN KOHKPETHOTO TPa)KIAHCKOTO Jeia, Bepxos-
HbII cy P® CcBOI0O MO3UIMIO B YACTH MPUMEHEHUS K TPEOOBAHUSIM
O MPU3HAHUU HEJACHCTBUTEIBHBIM OpayHOTO JOTOBOPA MCKOBOM J1aB-
HOCTH 000CHOBAJI CJIEAYIOIINM 00pa3oM:

«B cootBerctBuu ¢ . 1 ct. 9 CK PO Ha TpeOoBaHus, BbITEKA-
IOIIME U3 CEMEWHBIX OTHOIIEHWM, MCKOBas JABHOCTb HE PacIpo-
CTpPaHSIETCS, 3a MCKJIIOUYEHHWEM CIIy4aeB, €CIIA CPOK ISl 3aluThl
HapyILICHHOTO MpaBa YCTAHOBJIEH HA3BaHHBIM KOJIEKCOM.

CemeliHbpIM KojIeKCOM P®D cpok MCKOBOM TaBHOCTH 11 TpeOO-
BaHUI 00 ociapyuBaHUU OPAYHOTO JOTOBOPA HE YCTAHOBJICH.

OpHako 1o CBOEH MpUpoe OpayHbIil TOTrOBOP SBIISIETCS pa3HO-
BUJIHOCTBIO JIBYCTOPOHHEM CHENIKH, HO UMEIOIIEH CBOIO CHEIU(UKY,
OOyCIIOBJICHHYI0 OCHOBHBIMU HayajaMu (OPUHIUIIAMHU) CEMEWHOIO
3aKkoHonarenbeTBa. l[lockonbky myist TpeOoBaHMs cynpyra mo m. 2
cT. 44 CK P® o mpuzHanuu OpavyHoOTro JOroBOpa HEJACUCTBUTEIBHBIM
3TUM KOJEKCOM CPOK MCKOBOW JABHOCTH HE YCTAHOBIIEH, TO K Tpe-
OOBaHUIO CyIpyTa, UcXos U3 nosoxenuit ct. 4 CK PO B nensx cra-
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OWJIBHOCTH W TPABOBOM OINPEIEICHHOCTH Tpa)XJaHCKOTO 000poTa
IIPUMEHSETCS CPOK MCKOBOM JAaBHOCTH, NMPEAYCMOTPEHHBIM CT. 181
I'K P®, o TpeboBaHUsIM O MPU3HAHUH CICIKH HEJICHCTBUTEIHHON.
(Onpenenenue BepxoBuoro Cyaa P® ot 20.01.2015 r. Ne 5-KI'14-
144).

1. Kakue npuemsbl 1Jis yCTPaHEHUSI TPABOBOM ONPE/IeICHHOCTH
HOpMEI cT. 44 CK PO wucnons3zoBan Bepxousiil cyg PO (TonkoBa-
HUE€, aHAJIOrus, CyOCHIMAPHOE TMPUMEHEHUE 3aKOHOJATEIbCTBA)?
[TosicHuTE CBOM OTBET.

2. HackosibKko ompaBaaHo UX MPUMEHEHHE B JaHHOM ciryyae?

3. JJOoJDKHBI T CYBI IPH PACCMOTPEHUH aHATIOTUYHBIX JIET PY-
KOBOJICTBOBAThCS JaHHOW no3uieit BepxosHoro cyga PO?

Bonpocsl A1 NOArOTOBKHU K 3a4eTy/3K3aMeHY

1. Tlonsitue 1 HOPMBI/TEXHOJIIOTUH TTPABOITPUMEHEHHUS.

2. [lonsaTue cyaedHOTO yCMOTPEHHUSL.

3. Ilpenenbl cy1e0HOTO YCMOTPEHMUS.

4. Ocoboe MHEHHE CYJbU: CTaTyC U OCOOEHHOCTH MHCTUTYTA.

5. OTnuyne KOHKPETU3AIMHU IPaBOBBIX HOPM OT KOHKpPETH3a-
ITUY TTPAaBOOTHOIIICHUH.

6. HopmMbl IIUBUIIMCTUKY KaK MPEANOCHUIKY aIMUHUCTPATUBHO-
IO U CyIcOHOTO YCMOTPEHHSI.

7. CeMeliHO-TIPaBOBBIC, TPAKIAHCKO-TIPABOBBIC M TPAXKIAHCKO-
IpoIecCyalIbHbIe HOPMBI B KOHTEKCTE Cy/IeOHOTO0 YCMOTPEHHUS.

8. HeompeneneHHocTh B cpepe MUBUIMCTUKU KaK MPEITOCHLI-
Ka CyJIeOHOTO YCMOTpPEHHUSI.

9. OcoOEHHOCTH TOJKOBAHMSI.

10. OcoOeHHOCTH MOPUMEHEHUS  IUBUIMCTUYECKUX  HOPM
Ha CyOCHIMapHOU OCHOBE.

11. CooTHOIIEHHE MEKOTPACICBON aHAJOTUU M CYyOCHIUApHO-
IO MMPUMCHCHHUS IUBHJINCTHUYCCKUX HOPM.

12. Konnusus U KOJUTM3UOHHASI HOpMA.

13. Komu3noHHOCTh MaTepUaIbHO-TIPABOBOBIO M TpaKJaaH-
CKO-TIPOLIECCYaAIbHOTO 3aKOHO/IaTEhCTBRA.

14. ITponieccyanbHasi aKTUBHOCTD CYJla: CTPATETUHYECKUE U TaK-
TUYECKHUE ACTICKTHI.
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15. Aktbl Konctutynmonnoro cyna P®: npupoja u 3HaueHUE.

16. CyneOHble TpaBOBbBIC MTO3UIIHH.

17. IToctanoBnenusi BepxoBHoro cyna P® ob6oOmmaromiero xa-
pakTepa: mpupojaa v 3HaYCHUE.

18. O BO3MOXXHOCTH MPEIEACHTHOTO 3HAYCHUS CYJIEOHBIX pe-
IICHUH TT0 KOHKPETHBIM JIeJIaM.

19. TlonsiTre u 3HaUeHUE CYJCOHOM MPAKTUKH.

Temsbl pedepaToB

1. Cyaps kak cyObEKT yCMOTPEHHUSI.

2. CynebHoe yCMOTpEHHE: MPaBO WA 00SI3aHHOCTh?

3. Ocoboe MHEHHE CyIpH: O1aro Wiu 37107

4. KoHkpeTu3anus NpaBoBO HOPMbI U MPABOBOT'O OTHOILICHHUS.

5. lepuHunu U O1EHOYHBIE TIOHSTHUSI KaK MHCTPYMEHTHI Mpa-
BOIPUMEHEHHS. BHYTpEHHSII  KOJUIM3MOHHOCTH  HOPMAaTHUBHO-
MPaBOBOT'0 aKTa.

6. AHanorust 1 cyOCHAMApHOE MPUMEHEHUE HOPM IpaBa: 30HA
B3aMMHOCTH.

/. IlponieccyanbHasi akTUBHOCTD CyJla: UMIIEPATUB U YCMOTPEHHE.

8. AkTbl KC P® u cyneOHbIN peneaeHT.

9. Axtel BC PO®: ropuanueckas mpupoa.

10. CyneOubiii npeneseHT B Poccuu: mMeErOTCsS JIM 3aKOHOJa-
TeJbHBIC MPEMOCHIITKH?

11. CyneOHbIi MpereaeHT KakK dJIEMEHT CYJIeOHOTO YCMOTPEHHUSI.
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