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I'maBa I
[lonaTue audpdepeHuaAUU
IOPUANYECKON OTBETCTBEHHOCTH

1. lonsamue dugppepeHyuayuu omeemcmeeHHOCMuU

Huddepenmumaiys OTBETCTBEHHOCTH JHIl, NMPECTYNUBIIUX YIO-
JIOBHBIM 3aKOH, MPEJCTABIISIET COOOM OAHO W3 T€HEPATbHBIX HaIpaB-
JICHUW YTOJIOBHO-TIPABOBOM TOJIMTHKU JIFOOOTO IMBUIM30BAHHOTO
obmiecTBa B chepe 00phOBI ¢ MPecTymHOCTHI0. OCTaeTCss TOJIBKO CO-
KaJeTh, YTO JI0 HACTOSIIETO BPEMEHU HE IOCTUTHYTO €MHCTBA CPEIU
YYEHBIX U MPAKTUYECKUX PAOOTHUKOB MO MCXOJHBIM MOMEHTaM: UYTO
noHuMaTh noxa auddepeHnuanueli OTBETCTBEHHOCTH, KaKOBbI €€ BH-
JTbI, OCHOBAHMSI M TICJIH | T. 1.

CyonexkToM muddepeHnuanuu B 3aKoHe — 4TO (aKTHUYECKU 00-
IIECMPU3HAHO — BBICTYMAET 3aKoHoOdamensb. W y)xe Ha caMoi mepBoi
CTyneHu (Mpy pa3feieHUur IpaBa Ha OTPACIH, KOMIIOHOBKE ITOCIC]-
HUX) UM HUCTOJNB3yeTcs uaes nuddepeHnnanui puanIecKol OTBET-
ctBeHHOCTH. CKa)keM, pernasi BOmpoc 00 ONpeIeIICHUH BUIa Pearnpo-
BaHMs Ha XUIIEHUE WIIM XYJIUTAaHCTBO, IMMOTPEOJICHHE WU COBIT HAPKO-
THUKOB, M3TOTOBJICHUE OTHECTPEIBLHOTO WM IMHEBMAaTHYECKOTO OpY-
KU, 3aKOHOJATeNb HEen30ekHO 3aHuMaeTca auddepennuanueit. Nsz-
BECTHO, B YaCTHOCTH, UYTO B HACTOSIIEE BPEMS 32 MEJIKOE XHIICHHE
U MEJIKO€ XYJUTaHCTBO, MOTpeOIeHNe HAPKOTUKOB M HE3aKOHHBIC M3-
TOTOBJICHHE, TPOJAXy WU Tepeaady IMHEBMaTHISCKOTO OPYXKHs, 3a-
HSATHE TIPOCTUTYLIMEW yTOJOBHAS OTBETCTBEHHOCTh HE MPEIyCMOTpe-
HA! 3aKOHOJATENb CYUTAeT JIOCTAaTOYHBIM  AJIMHHHUCTPATHBHO-
MIPaBOBOTO pearupoBaHus Ha 3TH BUIBI oBeaeHus (cMm. ct.7.27, 20.1,
6.9, 20.10, 6.11 KoAIl PD).

OxapakTepu3oBaHHas B caMoil oomieit Gopme, nuddepeHumanms
(ot nar. differentia — paznuuue) npeacTaeT Kak pas3jeiaeHue, pacuiie-
HEHUE, PacClIOeHHEe Yero-In00 Ha OTIeNbHBIE PAa3HOPOIHBIC DJIEMEH-
Thl «B 3aBUCUMOCTH OT HamOoJiee TUMUYHBIX CBOMCTB, XapaKTEPHU3Y-
IOIIMX B 000OIIEHHOM BHUJIE pa3IMYHbIE TPYIIBI MPaBOHAPYLICHUI» .
Ecnu »To siBnenue HabmomaeTcss B chepe PUCTPYISHIIUHA, €CTh OC-
HOBaHUSI TOBOPUTH O JubdepeHInalNu 00uenpasosol (ropuouye-

LCowm: Kpatkwuii cnoBaps nHocTpansasix ciioB / cocT. C. M. Jlokmmna. M., 1978. C. 99.
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CKOlL), MedHCOMpPAciedol, ompaciesoll (6 4acmuocmu, 8 Y20J108HOM
npaee), a makxice OCyuleCmensiemMol 6 pamKax pasoeid, 2iaevl, UH-
cmumyma ompaciu, omoeabHvlX Hopm U m. 0. (HalmpuMmep, B paMKax
paszena o IPecTYIUICHUsIX B cdepe PIKOHOMHUKH, TJIaBbl O TPECTYILIE-
HUAX B c(hepe IKOHOMUYECKON AESITEIbHOCTH, MHCTUTYTa Ha3HAYCHUS
HaKa3zaHus, HOPM O Kpaxke, PaIblIMBOMOHETHUYECTBE).

2. Budwl dugppepeHyuayuu omeemcmaeeHHOCMu,
ux xapaKkmepucmuka

Oo0wenpasoBas auddepenuunanus. Bonpoc 0 HEM BO3HUKAET
B T€X CiyyasX, Korjga BCTaéT mpoOjieMa BO3MOXHOI'O YCTaHOBIIE-
HUSI/HEYCTAHOBJICHUS BHUJA OTBETCTBEHHOCTH OTHOCHUTEJIBHO OTJICJb-
HBIX (DOPM J€BUAHTHOTO, MPEAOCYAUTEIHHOTO MOBEICHUS, TAKUX KaK
MOJIb30BaHWE KHUTOW WJIM MY3bIKQJIHHBIM MHCTPYMEHTOM 0€3 paspe-
LICHUS BJIAJEIblA, MOMEYNHA, TTOTHOXKKA, UHIIECT, CYIIPYKECKas U3-
MEHa, OOJaJaHue Yy»XKOW JTWYHOM TaiiHOW W T. A. B Teopum mpasa
OOBIYHO TOBOPST M MUIIYT O TaKUX BUJIAX MOCIEIHEHN, Kak oOIle-
CTBEHHAas, TPaXKJAaHCKasA, JUCUUIUIMHAPHAS, AAMUHUACTPATUBHASA, YIO-
JIOBHAs1, YTOJIOBHO-IIPOLIECCYaAJIbHAS, rpancz[aHCKo-npoueccyaHLHaﬂz.
Ecin 3akoHOmaTenb NpUXOAUT K BBIBOJY O HEBO3MOXKHOCTH OTPAHU-
YUTHCSI UHBIMU (hOpMaMH COIMAIbHOM OTBETCTBEHHOCTH (B 4YaCTHO-
CTH, MOPAJIbHON) U HEOOXOJUMOCTH YCTAHOBJIEHUS MPABOBOM (TOpH-
JTIAYECKOW) OTBETCTBEHHOCTH, TO OH pEIIACT Aajee, KaKuM JOJKEH
OBITh BUJ] IOPUJIMUECKONM OTBETCTBEHHOCTH, JOCTATOUHBIM JIJIsI JJOCTHU-
KEHUs 3aa4d NPEAYIPEKIACHUS HOBBIX AKTOB IPENOCYAUTEIBLHOTO
noBeqeHus. Hanpumep, uctopun pa3BUTHS POCCUHCKOTO 3aKOHOJA-
TEJIbCTBA U3BECTHHI BPEMEHA, KOI1a IPUCBOCHUE JIMLIOM HAUJACHHOU
WJIA CIIy4alHO OKA3aBILIEHCS y HEro LEHHOW 4y»KOW BEUIX NpaBOHA-
PYLICHUEM HE MPU3HABAIOCH U, CIEAOBATEIBHO, FOPUANYECKON OTBET-
CTBEHHOCTH HE BJIEKJIO, M TEPHOJI, KOorja Obljla YCTAaHOBJICHA JaxKe
YTOJIOBHAs OTBETCTBEHHOCTh, U BPEMEHA, KOTJa 3TO JEIHUE ObLIO
BHOBb JCKPUMHUHAIA3UPOBAHO.

CootBeTcTBeHHO AMpdepeHInANNI0 O0LIENPABOBOM (HOpHUIH-
YeCKoOil) OTBETCTBEHHOCTH MOXHO OIIPENICIINTh KaK YCTAHOBJICHUE

2 CMm. 06 stom: MenbrukoBa 0. B. IOpuandeckast OTBETCTBEHHOCTD: CYIIHOCTb, ITOHS-
tue, mudpdepennuanns // AuddepeHnmarus oTBETCTBEHHOCTH B YTOJIOBHOM IpaBe U Mpoliec-
ce. SApocnasnb, 1994. C. 12.
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B 3aKOHE PA3JUYHBIX €€ BUJOB ((opM) «B 3aBUCUMOCTU OT HauboJjiee
TUMHWYHBIX CBOMCTB, , XApaKTEPU3YIONHX B 0000IIEHHOM BHJI€ pa3iny-
HBIE TPYIIbI MPABOHAPYIICHUI "

Ha »sTamne BO3MOXHOTO YCTaHOBJICHUS FOPUIUUYECKON OTBETCTBEH-
HOCTH BIIOJTHE MBICIUMO, YTO 3aKOHOJATEIh PEIIUTCS MNPUOETHYThH
Cpa3y K HECKOJIbKUM cybcuouapHvim (HaipuMep, 3a XHUIICHUE — Hapsi-
Iy C YrOJIOBHOW WM aJMUHUCTPATUBHOM TaKKe M K Tpa)xIaHCKO-
MIPaBOBOI1) BUJAM OTBETCTBEHHOCTU WIIU K€ K Al1bMepHAmueHbiM BU-
naMm. Tak, Mo jejaM 4aCTHOTO OOBMHEHHS, CKa)XXE€M O 3allUTE YECTH
U JJOCTOMHCTBA TpakJaHWHA, MOTEPIIEBIIEE JIUIIO CaMO OIpeeiseT,
K Kakoi ¢opMe 3alluThl CBOMX MHTEPECOB M, COOTBETCTBEHHO, K Ka-
KOMY BHUJy OTBETCTBEHHOCTH MPUYUHUTEIS Bpela €My NMPUOETHYTh.
B onHOM ciydae mpuoOpUTET OyAET OTJaH TpakJAaHCKO-TIPaBOBOMY
Metoay 3amuThl (cT. 152 'K PD), B 1pyrom — yroioBHO-IIPaBOBOMY
(ct. 128.1 VK P®). Ho 603M021CHO U 00HOBpEeMEHHOE UCNONIb308AHUE
MOTEPIEBIIMM 000MX CIIOCOOOB 3aIUTHI.

H3 cyoedonou npaxkmurku. «Ecnm IEeWCTBUSA JMIA, PACIPOCTPAHUBIIETO
HE COOTBETCTBYIOIIME JEHCTBUTEIBHOCTH IOpPOYALUE CBEIACHUS, COJEpKar
IIPU3HAKU MPECTYIUICHUS», MPEAYCMOTPEHHOIO COCTABOM KJIEBETHI, — CKAa3aHO
B 1.6 moctaHoBienus [Inenyma BepxoBHoro Cyma PD Ne 3 or 24 ¢eBpans
2005 r., — «mmoTepneBIInil BipaBe 0OpaTUTHCS B CYJI C 3asIBJICHUEM O MPUBJICYE-
HUU BUHOBHOTO K YTOJIOBHOM OTBETCTBEHHOCTH, a TAK)Ke€ MPEAbIBUTH UCK O 3a-
IIUTE YECTH U JOCTOMHCTBA WIH JICJIOBOM pENyTalii B MOPSIIKE IPakIaHCKOTO
cynonpousBoacTBay. OTKa3 B BO30YKJI€HUH YTOJIOBHOTO Jieia 1Mo (akTy KieBe-
Thl, IPEKpAIIEHNE BO30YX AECHHOTO YTOJOBHOTO JIeNa, a TAKXKE BHIHECEHHUE MPU-
roBOpa HE HCKIIOYAE€T BO3MOXKHOCTH TPEABSABICHUS HMCKAa O 3alllUTE€ YECTH
Y JOCTOMHCTBA WM JIEJIOBOM penyTalMK B MOPSAKE TPAXKIAAHCKOTO CYJIOIPOU3-
BoZiCTBA",

H3 cyoeonoit npaxmuxu. C anbTEpHATUBHBIMM BAPUAHTAMHU MPABOBOM
OTBETCTBEHHOCTH IPAaKTHUKAa MMEET cedyac €0 M B CBA3M C NPHUMEHEHHEM
koH(puckamuu. CormacHo cr. 104.1 YK PO, xonduckamus umymiecTBa Kak
YTOJIOBHO-IIPAaBOBass Me€pa NPHUMEHSETCS B YACTHOCTH, €CIM HMMYILIECTBO

3 Kypnsackuii B. Y. YronoBHas monutika, audGepeHiuanus i HHIABHyalH3aius
YTOJOBHOW OTBETCTBEHHOCTH // OCHOBHBIC HamNpaBJICHHS OOpPHOBI C MPECTYMHOCThIO. M.,
1975. C. 78. Cm. taxxke: MensaukoBa 0. b. Jluddepennuanns oTBETCTBEHHOCTH U UHAUBH-
nyanu3anus HakazaHus. KpacHospck, 1989. C. 17; Ee xe. Opunnueckas OTBETCTBEHHOCTb:
CYIIHOCTb, IOHsATHE, Tuddepenunanus. C. 12.

O cyneOHOM mpaKTHKE MO JiejlaM O 3alIMTe YeCTH U JOCTOMHCTBA IPaKIaH, a TaKkKe
JITIOBOW peryTalnuu TpaxaaH u ropuauueckux nui // Bromterens BepxoBHoro Cyma PO.
2005. Ne 4. C. 4.
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OpUOOPETEHO TIPU COBEPIICHUH XOTS Obl OJHOIO0 M3 MPECTYIUICHUH,
YOOMSHYTBIX B TepeyHe M. «a» 4. 1 naHHoM cratbu. Ecnu ke peub UAET
O IpYyroM MPeCTYIUICHHH (HE BOUIEAIIEM B MEpPEYEHb), TO MO CMBICTY 3aKOHA
KoH(pUCKanUs TpUMEHsIeTCs Kak yrojoBHo-mponeccyanbHas (ct. 81 VYIIK)
WU TpaxaaHcko-tipaBoBas Mepa (cr. 243 T'K). Ho ecimu Bcraér Bormpoc
O BO3MEILICHUH Bpe/a, IPUUYMHEHHOTO 3aKOHHOMY BIIAJIETIbIly, TO B XOJ€ MpUMe-
HEHUS yTOJIOBHO-TIPABOBOW KOH(PHUCKAIIMK JOJKEH OBITh pEmi€éH B TIEPBYIO OUe-
peab 3TOT BOIPOC.

Crnenyer 3aMeTUTh, UTO TPUHIIUIIBI OOIIENPAaBOBOM OTBETCTBEHHO-
cTH B cepe MyOIMUHON OTBETCTBEHHOCTH JIUKTYIOT, C OJIHON CTOPOHBI,
ONPEACICHHY0 MEXKOTPACIEBYK) MPEEMCTBEHHOCTh B BHUAAX BO3ICH-
CTBHS, a C IPYroil — OTpaciieBble pa3IMyus, BO BCSIKOM cllydae, B 00bE-
M€ TaKHUX BUOB.

[TponsrocTpupyeM ckazaHHoe. HacTb HaKa3aHUW, NPUMEHSIEMbIX
B YTOJIOBHOM M aJMUHHUCTPAaTUBHOM IIpPaBe, COBIIAJACT: HAIPUMED,
mrpad, JUIICHHE TpaBa, apecT. Bmecte ¢ Tem, mo KpaiHed mepe
B KOJIMYECTBEHHOM OTHOIIICHUH (pa3Mepe, CPOKax), OHU PA3HATCS, COB-
1a]1aTh HE JOJIKHBI.

JlyMaeTtcs, 3a4acTyto MpEearnoiararoTcs U Ka4eCTBEHHBIE Pa3Inyusl,
YTO MOXKHO TI0Ka3aTh HA IMPUMEPE JIMIIECHUS MPaBa 3aHUMATh OIPEJIE-
JIEHHBIE JOJKHOCTH WJIM 3aHUMATHCS OINPEICIICHHOM NESATEIbHOCTBIO.
B Teopun KpUMHUHAJIBHOW OTpacid U HA MPAKTUKE NPUHATO CYUTATH,
YTO €CJIU JIMLIO HE UMEJIO TIPaB, HAIIPUMEDP HA BOXKIACHUE TPAHCIIOPTHOTO
CPEACTBA WJIA HA 3aHSITHUE OXOTOW, TO K HEMY TAKOE HaKa3aHUE, KaK JIv-
IICHUE MpaBa HA 3aHATUE ONPEACICHHOW IEATEIBHOCTBIO, HE MOXET
ObITh TMpUMEHEHO. [Ipu3HaIOT TpaBOMOYHMs CyJa Ha JUIICHUE MpaBa
JIMIIb TOT/A, KOTJa JIMIO HA MOMEHT ITOCTAHOBJIEHUS IMPUTOBOpA MPO-
JOJIKAET 3aHATHSI OTIPEICIICHHOMN ACSITENIbHOCTHIO JIMOO YK€ OTCTPAHEHO
OT Heé, MO0 3aHUMAETCSI TAKOW JIeATEeTLHOCTBIO HE TTOCTOSIHHO, a Bpe-
MEHHO, B Pa30BOM MOPSIIKE — B CHJTY MPUKA3a WA PACIOPSKEHUS .

U3 cyoeonon npaxmuxu. CBoeoOpa3HyIO MO3UIMIO 3aHUMAJ 10 JTAHHOMY
Boripocy Ilnenym BepxoBHoro cynma P® B n. 4 mnocranoBienuss Ne 2
ot 11 ssuBapst 2007 r. «O npaktuke Ha3zHaueHusa cynamu Poccuiickoii denepa-
IIMU YTOJIOBHOTO Haka3aHUs»: «To 00CTOATEIBCTBO, YTO K MOMEHTY BHIHECCHHUSI
MPUTOBOPA JIMIO HE 3aHUMAJIO OINPEIEIECHHON JOKHOCTU WM HE 3aHUMAJOCh

> Yronosroe mpaBo Poccuu. O6mas u Ocobennas wact / mox pex B. K. JlyioHoBa.
4-e 3. M., 2015. C. 183.
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OIIPEIEIICHHON EATEIBHOCTBIO, HE JIMIAET CY[ ITpaBa HA3HAYUTh JTAHHOE HaKa-
sannex»’. HescHo, «yxke» MM BooOIIe He 3aHHMano? Bomee 48TKYIO MO3MIMIO
otpaswui [I;ieHyM B MOCTaHOBJIEHHUH IO JI€7aM O TPAHCIIOPTHBIX NPECTYIUICHUSAX,
npeanucaB B M. 12, 4TO yKa3aHHOE HaKa3aHME «MOXKET OBbITh Ha3HAYEHO
KaK JIMIy, KOTOPOMY B YCTaHOBJICHHOM IOPSJIKE ObLIO BBIJAHO COOTBETCTBYIO-
€€ yAOCTOBEPEHHUE, TaK M JUILy, YNPaBISABIIEMY aBTOMOOHIIEM WJIH JPYTHM
TPAHCIIOPTHBIM CPEICTBOM 6e3 COOTBETCTBYIOIIETO PA3PEIICHISD) .

Kazanoce Obl, TaHHOE pa3bsICHEHUE HE BIIOJIHE COIJIaCyeTCsl ¢ TEM, KOTOpOe
npuBerieHo [Inenymom B japyrom moctanoBieHuu (2006 T.) mMpUMEHUTEITHHO
K JIeJJaM O TPaHCIIOPTHBIX NPAaBOHAPYILICHMAX, Ine ckazaHo: «K Bomuressim,
HE UMEIOILIMM MpaBa YIpaBJIeHUs TPAHCIIOPTHBIMUA CPEJCTBAMHU, HE MOKET OBITh
IIPUMEHEHO HAKa3aHWE B BUJE JIMIICHHUs IIpaBa YINPABICHUS TPAHCIOPTHBIMU
CcpeacTBaMI.

Ha nam B3msin, MexAy IPUBCACHHBIMU JBYMS Pa3bsICHEHUSMHU
[ImeHymMa HET HENPUMUPUMBIX IPOTUBOpPEUnii. BTopoe n3 HUX Kacaercs
aJIMUHUCTPATUBHBIX MPABOHAPYIIEHUH, 32 KOTOpble KOAIT PO nomycka-
€T JIMIIICHUE «CIEIUATIBHOIO» IpaBa, TO €CTh TAKOT0, KOTOPOe ObLIO pa-
Hee npedocmasiieno BUHOBHOMY Juity (cT. 3.8.). OueBuHO, AJi TIpUIa-
HUS TOTO K€ CMBICIIA B pa3bsACHEHNH [ lIeHyMa 3aKk0HOIaTEI 0 MPUILIOCH
Obl HCIIOJIb30BaTh YIOMSHYTBIH TEPMHH (O «CIICIMAIBHOMY IIPaBE)
U B CT. 44, 47 YToJIOBHOTO KOJIeKca.

Crnenyer oOpaTuTh BHUMAaHUE W HA €LIE OJIMH MOMEHT: MO CMBICITY
cT. 3.8. KoAll, peus B HEW UAET O NUIIICHUM MPaBA 3aHUMAThCS OIpee-
JICHHOU OesimenbHocmuio  (YIPABICHUEM TPAHCIIOPTHBIM  CPEJICTBOM;
OXOTOH Ha 3Beps U ntuity). Mexay tem ct. 47 YK npenocraBisieT cyxy
BO3MOXXHOCTh JIMIIIEHUSI BUHOBHOTO TpaBa a) 3aHUMAaTh ONpPECIICHHBIC
JOJKHOCTH MO0 0) 3aHUMAThLCSI ONPEICIICHHOM MPOohECCHOHATTLHOM UITH
VHOW JICSITEIIbHOCTBI0. B 3TOM CBSI3M BO3HUK BOIIPOC: MOXKET JIM CY[
MIPUMEHHUTH B KQUe€CTBE YTOJIOBHOTO HaKa3aHUs OJHOBPEMEHHO 00a BUIA
JIUIIICHUS TIpaBa?

® Bronnerenn Bepxosuoro Cyna P®. 2007. Ne 4. C. 8 (mocTaHOBIEHHE YTPATHIIO CHITY).

7 «O cy/1e6HOl MpaKTHKE 10 JeTaM O MPECTYIICHHSX, CBA3AHHBIX C HAPYIICHAEM I1pa-
BWJI JIOPO’KHOTO JIBMIKCHUSI W AKCIUTyaTallill TPAHCIIOPTHBIX CPEJICTB, a TaK)Ke WX HETpaBo-
MEpPHBIM 3aBlajieHueM 0e3 1enu xuieHus» Ne 25 ot 9 nekabps 2008 r. // bronnerens Bep-
xoBHOro Cyna P®. 2009. Ne 2. C. 4.

® Mocranosnenne ITnenyma BepxoBuoro Cyna P® ot 24.10.2006 Ne 18 «O HeKoTOpBIX
BOIPOCax, BOZHUKAIOIINX y CyA0B Npu npuMmenennn Ocobennoit yactu Konekca Poccuiickoit
Oeneparun 00 aAMUHUCTPATHBHBIX IpaBoHapymeHusx» // bromnerens BepxoBhnoro Cy-
na P®. 2006. Ne 12.
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H3 cyoeonou npaxmuxu. Ilnenym BepxoBHoro cyga P® Bcran
Ha Ty MO3UIIMIO, YTO «3a OJIHO U TO K€ MPECTYIJICHUE OCYXKACHHOMY HE MOXKET
ObITh HA3HAYEHO OJHOBPEMEHHO JIMLIEHHE IpaBa 3aHUMATh OIPEEIICHHBIC
JIOTKHOCTH ¥ 3aHUMATHCS OTIPE/ICIICHHOMN JICATENbHOCTHION .

Ham nMmnonupyet apyroe MHeHue: «JlBa BUJIa 3amlpeTa ... B3aUMOCBSI3aHbl
MEXIy c00010, TIOCKOJIBKY 3allpelieHHe 3aHUMaTbhCs  OMNpEeesIeHHON
JEATEIIBHOCTBIO MIPEAIIONIAracT B PAAE CIIy4aeB U JIMIIEHUE OCYXKICHHOTO IIpaBa
3aHMMAaTb CBS3aHHBIE C TakKOro poja JEATENbHOCTBIO  JOJDKHOCTH. ..
[IpencraBnisieTcss BO3MOXKHBIM U OJHOBPEMEHHOE IPUMEHEHUE OOOHMX BHUJIOB
OrpaHUYEHHI — B TE€X CIy4asx, KOTJa IO XapaKTepy COBEPLICHHBIX BUHOBHBIM
NPECTYIJIEHUH U C Y4ETOM JIMYHOCTH BHHOBHOIO CYJ COYTET HEBO3MOXHBIM
COXpaHEHUE 3a HUM M IIpaBa 3aHMMAaTh T€ WM HUHBIE JTOJDKHOCTH, W IIpaBa
3aHUMATBCS OTPEICIICHHOMN ACSTETBHOCTHION 1.

B camowm nene, mpeactaBuM cede, 4TO B HEOJHOKPATHOM 3aHSATUU
HE3aKOHHOM OXOTOM B KPYIHOM pa3Mepe C UCIOJIb30BAaHUEM CBOETO
ciyke0Horo mnoJjiokeHus (4. 2 ct. 258 YK P®) npusHaH BUHOBHBIM
oxotoBen A. CripaBeiuBO, AyMaeTcs, B TAaHHOM CJIyd4ae JIMIIUTh A.
HE TOJIbKO MpaBa 3aHUMaTh JOJDKHOCTH B OXOTHUYBEM XO3SMCTBE
Ha ONPEIEIICHHbIN CPOK, HO M IIpaBa Ha 3aHATHE OXOTOM. JIuiib B Ta-
KOM CJIy4dae OyJeT BO MHOTOM TapaHTUPOBAHO JIOCTHKEHUE 11€JIH CIIe-
[MaIbHOW MpeBeHIMH. Bua ke Haka3zaHWs OMHCAaH TaKuM 00pa3zoM
(«s1»), 4TO OH JOMYCKAeT MPUMEHEHHUE KaK €ro OTAEIbHBIX COCTAB-
JISIIOIIUX, TaK U B 11€JI0M, OJTHOBPEMEHHO.

MexoTtpacieBass nuddepeHunanus TECHEUIIUM 00pa3oM CBS-
3aHa ¢ XApakmepom 8peodOHOCHOCMU COOTBETCTBYIOIIETO BUAA MOBE-
JIEHUs, UK, TOBOPSI MHAYE, C XapaKTEPOM €ro OO0IIECTBEHHON OMacHO-
CTH, BPEIHOCTH.

B sTOM 1mane He0OX0MMO ClIe10BaTh PSAY MPaBUIL

Bo-niepBbix, B mpolecce MexorpaciaeBod auddepeHmaniu
JOJKHA O0ECIIEYUBATBCS NpeemMCcmeenHocms B BUAAX HOPUANYECKON
OTBETCTBEHHOCTH. CKa)XXeM, B CIy4ae COBEPLICHHSI MEIKOrO XHIIEe-
HUS, KOTJa CTOMMOCTb TMOXHUIIIEHHOTO HUMYIIeCTBA B dopMe KpaxKu,
MOIIICHHUYECTBA, MPUCBOCHUS WM PACTPaThl HE IMPEBBIMIAECT OJHOU
ThICSYU pyOseH, ciemyeT (3a HUCKIIOUCHHUSMH, TPEIyCMOTPEHHBIMU
nucno3urment cr. 7.27 KoAll P®) agMuHuCTpaTUBHAsT OTBETCTBEH-

? Biomrerens Bepxosroro Cyma P®. 2007. Ne 12. C. 11.
1% yronosnoe npaBo Poccuu. O6mas u Ocobennas yactu. C. 182.
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HOCTb. [Ipu BeIXOJI€ 32 3TH pa3Mephl JOJDKHA MPEAYyCMaTPUBATLCA YiKe
YIrOJIOBHAsI OTBETCTBEHHOCTh. Uin: ecnu B YK P® 0TBETCTBEHHOCTH
MpPEeyCMOTPEHA TOJIBKO 32 TaKOE€ >KECTOKOE OOpallleHUuEe C KUBOTHBI-
MU, KOTOPOE COBEpIIAETCS JIMOO M3 XYJUTaHCKUX WA KOPBICTHBIX
noOYXJIeHU, JIMOO B MPUCYTCTBUHU MAJIOJIETHUX, JIMOO C MPUMEHEHU-
€M CaaucTCKuX MeToJoB (cT. 245 VK), To uHBIE Cllydyan *KECTOKOTO
oOpallleHusI C )KMBOTHBIMU JOJDKHBI ObI paccMaTpUBaThCS 3aKOHOJ1a-
TEIEM B  KAyeCcTBE  AJMHHUCTPATUBHOIO  IPAaBOHAPYLICHHS.
Cr. 180 YK He3akoHHOE HCIIOJB30BAaHHUE MPEAYHPEAUTEIHHON Map-
KUPOBKH, COBEPILICHHOE HEOJHOKPATHO WJIM MPUYUHUBIIEE KPYITHBIN
ymiep0, MpU3HACT MPECTYIUICHUEM; JOTUYHO OBUIO OBl YCTaHOBHTH
aIMUHHUCTPATUBHYI0 OTBETCTBEHHOCThH ISl CJIy4daeB, KOTJa TaKoTo
poja MOBEJECHUE COBEPIIACTCS BIEPBbIC, 0€3 MPUUNHECHUS KPYITHOTO
ymep6a. Hudero momoOHOTO (3a HCKIIOUYEHHEM OTBETCTBEHHOCTH
3a XUIICHUE) B ICUCTBYIOIIEM 3aKOHOJIaTEIbCTBE HE HAOJII01aeTCsl.

B 5T0i1 CBsI3M 00paTM BHUMAHUE Ha €I1Ie OJHY HECOIJIaCOBAHHOCTh
JIBYX CMEXHBIX OTpacjeil 3akoHoJaTenbcTBa. B cooTBeTcTBUU C Y. 2
cT. 14 YronoBHOro KojeKca XuieHue, XoTs GopMalIbHO U COJIepIKaIliee
MIPU3HAKK OIPEACIICHHOTO TPECTYIUICHUsT (Kpakv, MOIICHHUYECTRA,
MIPUCBOEHUS WJIM PACcTPaThl U T. J.), HE MPU3HAETCS NPECTYIJIEHUEM, €C-
JIM B KOHKPETHOM CJIy4yae B CHJIy MaJIO3HAYUTEIHHOCTH OHO HE TMpe/l-
CTaBJISIET TOM OOIIECTBEHHOM OMAaCcHOCTU, KOTOpasi XapaKTepHa s Tpe-
CTyIUIeHUH. ECTeCTBEHHO, YTO YrOJOBHAasi OTBETCTBEHHOCTh B 3TOM
ciydae He caenayer. Ho uckimouaercs Takxke MPUMEHEHUE MEP BO3JIEH-
cTBUs, peaycMmarpruBaeMbix KoAll, mOCKOIbKY MEIKUM XUILIEHUEM Ta-
KO€ TMOBEJICHUE MPU3HAHO ObITh HE MOXKET (BBUJY NMPEBBIIICHUS JOIY-
CTUMOTO JIJI1 HETO CTOMMOCTHOTO TIOpOTa — OJTHOM ThICsiuM pyoiieit). Co-
riacHo ke 4. 1 ct. 6 KoAll nuio He MokeT ObITh MOJIBEPTrHYTO aMU-
HUCTPATUBHOMY B3BICKAHHWIO MHAU€ KaK HA OCHOBAHMSIX U B TOPSIIIKE,
YCTaHOBJICHHBIX aJIMUHUCTPATUBHBIM 3aKOHOIATEIIECTBOM.

OnucaHHasi CUTyallUsl KacaeTcsi HE TOJIBKO XMIIEHUW, HO U psiia
JIPYTUX aKTOB MPOTUBONPABHOIO MOBeneHUSI. CKaXeM, YMBIILUICHHOE
YHUUYTOKEHUE WM TOBPEXKJICHHE YYy)KOTO MMYIIECTBA BJIEUET HAJo-
KEHHE aIMUHUCTPATUBHOTO B3BICKAHUS, «ECIIM ITU JIEUCTBUS HE TIO-
BJICKJIM MPUYMHEHUE 3HaduTeabHoro ymepoa» (cr. 7.17 KoAll).
Jlnst obecrieueHnsl COTJIaCOBAaHHOCTH JIBYX OTpaciieil 3aKOHOIATEINb-
CTBa, AyMaeTrcsl, AJIMUHUCTPATUBHBIA KOJEKC HEO0OXOJIUMO JOMOJI-
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HUTh HOPMOM, KOTOpas MO3BOJIsIa Obl IPU OTCYTCTBHUM Y MIPABOHAPY-
IICHUS, 3aMpPEIIEHHOT0 YrOJIOBHBIM 3aKOHOM, TMpH3HaKa OOIECTBEH-
HOM OIMACHOCTH, NMPUMEHSTh CAHKIIUIO CXOJHOW HOPMBI aJIMUHUCTpA-
TUBHOTO 3aKOHOJarenbeTBa. Ceiuac ke, o CyTH Jiena, IessHue, oosee
BPEJIOHOCHOE 10 CPABHEHUIO C 3 IMUHUCTPATUBHBIM MPaBOHAPYIIECHH-
€M, HE MOKET BJI€Yb aIMUHUCTPATUBHO-TIPABOBOTO PearupoBaHuUsl.

Bo-BTOpBIX, B 3aKOHE JOJDKHBI YETKO OMPEICTATHCS pa3epanuiu-
mesbHble NPU3HAKYU CMEKHBIX JIESTHUW, BKIIFOYAEMbBIX B PA3JIMYHbIE OT-
pacinu 3akoHoAaTeNnbCTBa. IIpeHHE KOJEKCHI B s CIy4aeB 3TO
MpaBWIO UTHOpUpOBaIU. Tak, HEBO3MOXKHO OBLIO OTTPAHUYMUTH Opa-
KOHBEPCTBO Kak mnpecryrienue (ct. 163 YK 1960 r.) ot ogHouMeHHo-
ro agMuHucTpatuBHOro npaBoHapyiieHus (cr. 85 KoAIl PCOCP).
Ho u HpiHE Takue ciydan HeeaMHW4YHBI. CKa)keM, HE MpocMaTpuBa-
IOTCSl YETKO pa3rpaHUYUTENIbHbIE MPU3HAKKM COCTABOB HE3aKOHHOTO
HKCTIOpPTA TEXHOJIOTHN, HAYYHO-TEXHUYECKOW MHGOpMAIMU U OKaza-
HUS YCIYT, UCIOJb3yEMbIX MPU CO3JaHUU OPY>KUSI MAacCOBOr0 Mopa-
KEHHS, BOOPYKEHUS M BOCHHOW TEXHUKH, KAK TMPECTYIICHUS
(ct. 189 YVK) m kak agMUHHCTpPaTUBHOTO IMpaBoHapymieHus (4. 1
cT. 14.20 KoAlIl). Cka3aHHOoe KacaeTcs TaKXe COCTaBOB IOIICIKH
JNOKYMEHTA, IITaMmIa, ne4yaTd, OJlaHKa WM MX UCIOJb30BaHUS; HE3a-
KOHHOTO BOCHPEMSATCTBOBAHUSI OCYIIECTBJICHUIO TpaBa Ha CBOOOIY
COBECTH M BEPOUCIOBEIAHMS; HEmpeaocTaBiieHus: uHpopmanuu De-
nepainbHoMy CoOpanuto win CuetHoi nanate P®D; HezakoHHOTO 000-
pota opyxus (ct. 327, 148, 287, 222 YK u ct. 19.23, 5.26, 17.1, 20.8
u 20.12 KoAlIl).

Ecnau peusr uaer o mexoTpacieBod auddepeHnunanum, T0 3aK0-
HOJATEIh ONMEPUPYET Yallle BCEr0 TaKUMHU IMOKa3aTeIsIMH OCOOCHHO-
CTel mpaBOHApyUIECHUs, Kak (popMa BUHBI, MOTUBBI U EIU JESITEIb-
HOCTH, MPEIMET MPECTYIUICHUS, COJIEpKAHUE OOBEKTa MOCATATEIb-
CTBa, Haau4ue (OTCYTCTBHE) MOBTOPEHUS JASSIHUS, pa3Mep Bpeja, Cro-
co0 U 4epThl cyObeKTa mpecTyrieHus u T. n. Tak, B 1. 22 YK PO
KPUMUHAIU3UPYIONIUMU JIeSTHUE TPU3HAKaMU BBICTYIAIOT, B YAaCTHO-
CTH: a) KpYIHBIA pa3Mmep, KpynHsbiil ymepo (ct. 171, 171.1, 172, 176,
177,178, 180, 185, 185.1-185.4, 185.6, 191.1-193, 194-199.2, 200.1,
200.2 YK); 0) cylecTBEHHBbI BpeJ, 3HAYUTEIbHBIA yIIepO, 3HAYU-
TeabHbIN pazmep (cT. 179, 201-203); B) ucnonab30BaHUE JOJKHOCT-
HBIM JIMIIOM CBOETro cly>keOHoro nosioxkenus (ct. 169, 170); r) ko-
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pBICTHAs1, UHAs JIMYHAs 3auHTepecoBaHHOCTH (cT. 170, 181); 1) HEox-
HOKpaTHOCTH (cT. 180); €) menp pasriamieHus Ju100 HE3aKOHHOTO HC-
MOJIb30BaHUSI CBEICHUM, OKa3aHUs BIUSIHUS HA KOHCUHBIC PE3YJIbTAThI
(cT. 184).

CnopeH BoNpoC O HAIMYMM CIEAYIOUIEr0 YPOBHS Pa3IMUCHUS —
opuandeckorn audp@epeHunanud OTBETCTBEHHOCTH B YIOJIOBHOM
npase (BHYTPHMYIOJIOBHOW). B mepuon JAEWCTBHS MPEXKHETO
YK 1960 r. on, mo cyTtu, HE CTaBWJICS IOJ COMHEHHUE, MOCKOJIbKY
B Kozjekce mpenycMmaTpuBaliuch aJIMUHUCTPATUBHAS, NUCIUILIAHAD-
Has, TPaXJIaHCKO-TIpaBoBas U OOIecTBEHHAsT (DOPMBI pearupoBaHUs
Ha NPECTYNHOE MOBEJICHHE MPU HAJIUYUU ONPEACICHHBIX YCIOBUU
(4. 3 ct1. 50, . “0” cT. 256 u ap.). B YK 1996 r. ynomunanust 006 3Tux
dbopMax pearupoBaHuUsl HE COJICPKUTCS, UTO JA€T OCHOBAHUE HEKOTO-
PBIM IOPHUCTaM 3asBJISTh HE TOJBKO O TOM, YTO «HAJIMYKE B YTOJOBHOM
3aKOHOJIATENIbCTBE MOMUMO YI'OJIOBHOM W JIPYTMX BHUJIOB OTBETCTBEH-
HOCTH CUMTAEM HEMPABOMEPHBIM U HEIEIEeCO00pa3HbIM»™, HO U TOM,
4yTO ¢ nmpuHATHEM HOBOro YK P® Bompoc o pasznuuuu B TEOpUH YTrO-
JIOBHOT'O TIpaBa MOHATUM AudPepeHIranuy yrojioBHONH OTBETCTBEH-
HOCTH W auddepeHnranuu OTBETCTBEHHOCTH B YIrOJIOBHOM TIpaBe
«yTpaTuJ aKTyaJbHOCTh caM TI0 ceben™.

Ha mamn B3ris, 37ech *KeJaeMoe BbIJACTCS 3a JICUCTBUTENIBHOE.
He BpaBasich r1yOOKO B MOJIEMHUKY OTHOCUTEIHLHO TOHSATHUS yTOJIOB-
HOM OTBETCTBEHHOCTH, €€ CYIIHOCTH U COJIepKaHusl, OOpaTUM BHUMA-
HUE Ha HETOCJIeI0BaTEILHOCTD B IIMTUPOBAHHBIX BHIIIE YTBEPKICHU-
ax. Tak, ux aBtop (T. A. JlecuueBcku—KocTtapeBa) He oTpuIlaeT HAJIK-
yye B AerctBytomeM YK «HUHBIX MEp yroJIOBHO-IIPABOBOIO XapakTe-
pa» (cT. 2, 6, 7, 90, paznen VI u np.), HO BMeCTE C TEM yTBEPXKJIaET,
YTO OHU, B YACTHOCTU MNPUHYAUTEIbHBIE MEPhl BOCIUTATEIBHOTO BO3-
NEUCTBUSA, «HE SIBJISIOTCS... OU(depeHnuanreii yroJioBHOW OTBET-
CTBEHHOCTH, TOCKOJIbKY MPUMEHSIOTCS BHE PaMOK YTOJIOBHOM OTBET-
CTBEHHOCTU U HE HOCAT pEeNpeccuBHOro xapakrtepa»®™. Ho gaxe ecnu
OBl Bce OBLIO TaK, HEJb3SI OTPULIATH, YTO O JIAHHBIX MEpaxX UJIET peyb
MMEHHO B YrOJIOBHOM 3akoHE€ (cM., Hampumep, cT. 90-92, paznen

1 JlecuueBcku—Koctapesa T. A. Jluddepennmanns yroioBHOH 0TBETCTBEHHOCTH. Teo-
pust ¥ 3aKOHOZaTeNnbHas paktuka. M., 2000. C. 21.

12 Tam xe. C. 69.

3 Tam xe. C. 78.
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VI YK) 1 9T0o 3TU Mephbl HUCHOJIb3YIOTCS B3aMEH YTOJIOBHOW OTBET-
CTBEHHOCTH TIPH OCBOOOXKICHWM OT Hee (MM OT Haka3aHus) OO
Hapsly ¢ MPUMEHEHHWEM HakKa3aHUs K JIMIaM [0 HEpeaOUIUTUPYIO-
UM ocHoBaHusiM. Eciu, ciienys B3TJisiy aBTOpa, HE OTHOCHUTH MPHU-
HYAUTEIbHBIE MEPbl K COJIEPKAHHUIO YTOJOBHOM OTBETCTBEHHOCTH,
HEOOXOMMO UX MPU3HATH UHBLM BUOOM OMBEmCmEEeHHOCHU, KOTOPO-
MY, UCXOJIsl U3 MO3ULIUM aBTOPA, HE JOJDKHO OBITh MECTa B YTOJIOBHOM
npase™.

Bwmecre ¢ Tem, OeccriopHo, y3JI0BO€, IIEHTPAIbHOE MECTO 3aHUMa-
et auddepeHunanys UMEHHO YIroJIOBHOM OTBETCTBEHHOCTH, TPE]I-
CTaBJIAIOIIAsl cOOOW rpajaluio, pa3JelIieHUe, pacCIOCHUE MOCIEAHEN
B YIOJIOBHOM 3aKOHE, PE3yJbTaTOM YErO SBJSIOTCS pa3IudHbIE yro-
JIOBHO-IIPABOBBIC [OCIIEACTBHS ~. MOXHO JIH €0 CUATATh OTHECCHHUE
BHJIa IPECTYIUIEHUS K ONPEECICHHBIM pa3JielNy, TJIaBe, IPYINe BHYTPU
riiaBel YK 1100, cKkakeMm, rpajjalivio MocAraTesibCTB, UCXOs U3 Gop-
MbI BUHBI?

HekoTopbie y4eHbIE CUMTAIOT, YTO B TAKOM CIIy4a€ MOXHO BECTH
peub o nuddepeHimanu, Ho He yroJIOBHOM OTBETCTBEHHOCTH, a Ye-
ro-T0 UHOTO. B KauecTBe I1aBHOrO JOBOJAA MPUBOJIUTCS TOT, YTO OC-
HOBaHMEM AudQepeHIanuu BbICTYIIAET THUIOBAas CTENEHb OOIlle-
CTBEHHOM OIACHOCTH JESHUS U JUYHOCTH, 37IeChb K€ OCHOBAHHEM
CIIY>KUT XapakTep OMacHOCTH (BpeaoHocHOCTH). Kak HaMm mpejacTaB-
JsieTCsl, JAHHBIA CrIOp — OoJiee TEPMUHOJIOTHYECKOr0, YEM CYIIIHOCT-
HOT'0, CBOMCTBA.

JleiCTBUTENIbHO, €CIIM CYUTaTh, YTO B OCHOBE pa3rpaHUUYCHUS
NPECTYIJIEHUS] U WHOTO MPABOHAPYIIEHUS JICKUT Xapaxkmep oOIle-
CTBEHHOU OMAacCHOCTHU JIesTHUS (XapaKTep €ro BPeIOHOCHOCTH), TO, Ka-
3QJ10Ch Obl, HECOMHEHEH TOT BBIBOJI, UTO OJIHO MPECTYIUIEHUE OTJINYa-
€TCs OT APYroro y>Xe€ He MO XapakTepy, a Mo TUIIOBOM CTeNeHu o0Ie-

1 Cum. 06 sTOM: Kpyrnukos JI. JI., BacunbeBckuii A. B. Pen. Ha kH.: JlecHueBcku—
Kocrapesa T. A. Jluddepennuaiiys yroJoBHOW OTBETCTBEHHOCTH: Te€OpHUs U 3aKOHOIATEb-
Has mpakTuka. M., 1998. 287 c. // HopmoTBopueckas W MpaBONPHUMEHUTENIbHAs TEXHUKA
B YTOJIOBHOM M YTOJIOBHO-TIpOIIECCyaJIbHOM TpaBe. Spocnasis, 2000. C. 171.

o L JI.KpyrnukoB, T. A. Kocrapea. [Iuddepenimanns oTBETCTBEHHOCTH Kak
yroJIOBHO-TIpaBoBas kateropus // KareropuanbHblil anmapar yroJloBHOTO MpaBa M Ipoliecca.
Spocnasnb, 1993. C. 110-111. A. B. BacunseBcKuil TpakTyeT ee Kak «M3MEHEHHUE Hpeidy-
CMOTPEHHOT'0 YrOJOBHBIM 3aKOHOM BHJIa, pa3Mepa U XapakTepa Mepbl OTBETCTBEHHOCTH...»
(Bacunbesckuii A. B. Jluddepennmanys yroJoBHOM OTBETCTBEHHOCTH U Haka3aHus B OOmiei
YacTH yroJIOBHOTO TpaBa: aBToped. auc... kana. ropu. Hayk. H. Horopom, 2000. C.4).
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CTBEHHOU OMacHOCTH, MO0 OJIMH U TOT K€ KPUTEPUN HE MOXKET JICKATh
B OCHOBE Pa3rpaHUYCHUSI U MPECTYMHOTO — HENPECTYIHOIO, U Mpe-
CTYIHBIX JICSTHUM MEXKTY COOOM.

Mexny Tem knaccuduKaius NpecTymieHuH TPOBOJUTCS 3aKOHO-
JaTereM B 3aBUCUMOCTH OT XapakTepa W CTENEeHH UX OOIEeCTBEHHOM
onacHoctd (4. 1 cr. 15 VK); npu Ha3HaueHUU HaKa3aHUA MO YTroOJIOB-
HOMY JIeJy Tak)K€ YUMTBIBAIOTCS U XapaKTep, U CTENEHb OOIECTBEH-
HOM omacHocTu npectymieHus (4. 3 ct. 60 YK). [Tpoucxoaut kak Obl
YABOEHHUE XapakTepa OOIIECTBEHHON OIACHOCTH, BPEIOHOCHOCTH,
€ro POJIM: OH OTJIMYAET U MPECTYMHOE OT HEMPECTYITHOTO, U OJIUH BU/I
NPECTYIUIEHHUS] OT APYroro. JTa JABY3HAYHOCTh TEPMHUHA «XapaKTep»
U TIOPOXKIAeT Pa3HOOOW B TEOPUHM YTOJOBHOrO TmpaBa. CKa3aHHBIM,
BUJIUMO, OOBSICHSETCS U TO, MOYEMY MPUMEHUTEIBHO K JAPYTUM OT-
pacisiM TpaBa 3aKOHOJATENb H30€raer MCIOJIb30BaHUS KaTErOpHUU
«O0OIIeCTBEHHAsA ONACHOCTBY», a B COOTBETCTBUH C 4. 2 cT. 14 YK nes-
HUe, GopMaIbHO COoJIeprKalliee MPU3HAKU KaKOro-JIM00 MpecTyIUICHuUs,
SKOOBI HE TIPEACTABISACT HUKAKOU OOIIIECTBEHHON OMAaCHOCTH.

[To nameMy MHeHHIO, Kiaccuduiupys nesHus B pamkax Oco-
OCHHOM YacTW YTrOJIOBHOTO IIpaBa, pacrojiaras uX B OMNpeAcICHHOMN
MOCJIEA0BATEIBHOCTH (B TOM YHCJIE OTHOCUTEIIBHO APYT APYyra), 3aKo-
HOJATEIb MPECIeaAyeT Iedb HE MPOCTO YHOPSAOUYUTh HOPMATHBHBIN
MaTepuall, HO U OCYIIECTBUTDH B Mpeaesiax BO3MOXHOTO auddepeHiiu-
alMI0 OTBETCTBEHHOCTU. JTO KAaCAaE€TCS HE TOJBKO «TJI00ATBHOM
nuddepeHanumu, UCXoAs U3 MPUOPUTETOB B TPHUAJE «IUYHOCTb —
00I1IeCTBO — TOCYJIapCTBO», HO U KOHCTPYUPOBAHUS OTACIBHBIX pa3-
NIEJIOB, TJIaB, BHIWICHEHUS B Mpejesiax KaKIOW TJIaBbl KOHKPETHBIX
TPYII NPECTYIUICHUN U — Jjajiee — pacroIOKEHUS] COCTABOB MPECTYTI-
JIEHUA OJIHOW KJIAacCU(UMKAIMOHHOW TpyImbl (Hampumep, yOWICTB,
XUIIEHUI ) OTHOCUTEIBHO JIPYT Apyra 1o Mepe yObIBaHUS WA BO3paC-
TaHUs YPOBHS OOIIECTBEHHON OMACHOCTH JCSHUM.

Y CTaHOBIIEHUE PA3IUYHBIX CAHKIUW IS IPECTYIUICHUN C COBIIa-
JTAIOMIMMUA OOBEKTUBHBIMU TPU3HAKAMH (HAMPUMEP, YHUYTOXKECHUS
WU TIOBPEXKICHUS YYKOTO UMYIIECTBA, MPOTUBOIPABHOTO JIMIICHUS
KU3HU JIPYTOro YeJIOBEKa), UCXOASl U3 PA3IMUMil CyObEKTUBHOU CTO-
poHBI ((OPMBI BUHBI) TOXKE CYTh MpOsiBIeHUE AU depeHIanumn yro-
JIOBHOM OTBETCTBEHHOCTU. Tak, XOTS ¥ YMBIIIJIEHHOE, 1 HEOCTOPOXK-
HOE YHUYTOXKCHUE WJIM TOBPEKJCHUE MUMYIIECTBA — MPECTYIUICHUS
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HEOOJIBIION TSHKECTU, HO MPU YMBICIIC BO3MOXKHO HaKa3aHUE B BUJIC
JUIIeHUs cBOOOBI HA CPOK 110 2 JIET, @ MPU HEOCTOPOKHOCTU — JIU-
ImeHue cBOOOJBI TOJBKO Ha cpok g0 1 roma (cm. 4. 1 cr. 167,
cT. 168 YK). YMbinienHoe npuurHeHue cMmeptu (yOuiicTBO) HaKa3bl-
BaeTCsl JIUIICHUEM CBOOOIBI HAa CPOK OT 6 70 15 jeT, a HEOCTOPOKHOE
— Ha cpok 10 2 neT (cm. 4. 1 cr. 105, ct. 109). Ognoit u3 nuauit nud-
dbepeHImauy 0TBETCTBEHHOCTH 3a HAHECEHUE BpeJia 3/I0POBbIO SIBJIS-
eTcsi (popMa BUHBI: B pa3sHOM Mepe HakKazyeMo NMPUYMHEHUE YMBIII-
JIEHHOTO ¥ HEOCTOPOXKHOTO TSXKKOTO M CPEIHEM TSKECTH Bpea.
Hakazyemo nmpuurHEHUE JIETKOr0o Bpeja 3[0pPOBbIO JIUIIL MPU HAJIM-
YUHU YMBICTIA.

Takum 00pa3oM, «I0 BEPTUKAJIW» BO3MOXKHO BBIWICHEHUE Cle-
OyIOMKUX BUI0B auddepeHanuu OTBETCTBEHHOCTH: a) opujinye-
CKoi (oOmenpaBoBoif), 0) MEKOTpACIEBOM, B) OTPACIICBOM (B yroJOB-
HOM IIpaBe; YTrOJIOBHOW OTBETCTBEHHOCTH), T') YTOJOBHO-IPABOBOIO
WHCTUTYTA, J) B Mpenesiax TPyIIbl HOPM, €) B Ipeaenax OTACIbHOU
HOPMBI.

[IprMEHUTENBHO K IOPUINYECKON OTBETCTBEHHOCTU MOKHO T'OBO-
puTh 0 aAuddepeHanum B 3aKOHOJaTEIbCTBE (PeaeparbHOrO YpOB-
Hs, cyObekToB Deepalun), a Tak)ke B HOPMATHUBHBIX aKTaX OPraHOB
MECTHOTO CaMOYIIPaBJICHUS.

BHyTpu oTpaciu mpaBa JOMyCTUMO BECTH peub 0 AuddepeHima-
uMu 1) OCHOBaHMI YroJIOBHOM OTBETCTBEHHOCTH; 2) (Gopmbl (BUIA)
OTBETCTBEHHOCTH; 3) 00beMa YroJOBHON OTBETCTBEHHOCTH U yTOJIOB-
HOTO HaKa3aHHUs.

[To mecTy ee OCyIIECTBIEHUSI MOKHO BBIACIHUTH IU(depeHra-
IIUI0 OTBeTCTBeHHOCTH a) B OOmer m 0) Ocobennoit yactax YK.
B vactHocTH, B mepBoM u3 HUX Aud@epeHunaus OCyIIeCTBISIETCA
C IOMOIIIbI0 MHCTUTYTOB OCBOOOXJEHHUSI OT YTrOJOBHOW OTBETCTBEH-
HOCTH W OT HakazaHus (pasuen IV), kareropuii ¥ MHOKECTBEHHOCTHU
npecTyIieHui (riaasa 3), TpaupOBAHHOIO YCUICHUS WA CMSITUYCHUS
HakazaHusa (rnaBa 10) u ap.; B mocienHedt —auddepeHnuanus ocy-
IIECTBIISIETCS ~ 3aKOHOJATEJIEeM TMPEUMYIIECTBEHHO TIOCPEICTBOM:
a) KBaIM(UIIMPOBAHHBIX COCTABOB MPECTYIUICHUH U COOTBETCTBYIO-
IMX WM HOBBIX paMOK Haka3zyeMocTu'®; 0) OTHOCHUTEIBHO-

16
JlaHHbIe 0OCTOSTENHCTBA B paMKaxX HACTOSIIIETO MOCOOUs HE PacCMaTpPUBAIOTCS BBU-
JTy OTPaHUYECHHOCTH 00BbeMa.
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OTpEJICTICHHBIX, aIbTEPHATUBHBIX W KYMYJISITUBHBIX CAaHKIUH; B) BO3-
MOXHOCTH  ((haKyJIbTaTUBHOCTH) TNPUMEHEHUS JOMOJHUTEIBHBIX
HaKa3aHUW HapsAay ¢ 00s3aTebHBIMU;, T') BBEACHUS HApsAy C OOBIU-
HBIMH, OOIIMMHU M CIHEIHUAIBHBIX COCTABOB MPECTYIUICHHH C HHOM
CaHKIIMEH; 1) MPEAyCMOTPEHHOCTH B MPUMEUAHUSIX CTUMYIUPYIOITUX
HOPM (CTEIMaTBHBIX BHUJOB OCBOOOXIEHHS OT YTOJOBHOM OTBET-
CTBEHHOCTH).

st YK PO 1996 r. xapakrepHa 6onee yrinyoneHnas auddepen-
IyManys Haka3aHus. B 9acTHOCTH, BIIEpBBIC YCTAHOBJICHBI TpaBUJIa
O TpaMpPOBAaHHOM CMATYEHUH WM YCHUJICHHHM HaKa3aHUS C y4eTOM
ONpeIeICHHBIX 00CTOATENBCTB (CT. 62, 65, 66, 68 u np. YK).

I'1aBa Il
AupdepeHnuanmsa U UHAUBUAYATIU3 AL U
OTBETCTBEHHOCTH: COOTHOIIIEHUE MOHATHH

[Toguac nuddepeHuanuo 0TBETCTBEHHOCTH CBSA3BIBAIOT C MPO-
1IECCOM HE TOJIbKO MPAaBOTBOPYECTBA, HO W IpaBolpUMEHEHUs. Tak,
YTBEPKIAETCsl, YTO OHA «IPEAIojaraeT HEOOXOAUMOCTh YyueTa
Ha BCEX YPOBHAX — U 3aKOHOTBOPUYECKOM, U MPABOIPUMEHUTEILHOM —
CTEHEHHU OOIISCTBEHHOM OIIACHOCTU KaK AESIHUI, TaK U z[eﬂTeJm»l?.
[IpuBeaeHHOE CyXA€HUE, HA HAIl B3I, CTPAJAET, IO MEHBILIEH Me-
pe, ABYyMsI HETOUYHOCTSIMH.

Bo-nepBrix, kputepueM AudPepeHnranu BbICTYIAET HE TOIBKO
CTEIEeHb (TUIOBAs), HO U XapakTep OOIIECTBEHHOW OMACHOCTH JCSIHUS
u nesrtens. JlelcTBUTENbHO, Jughpepenyuayua — smo paszoenenue,
pacuienenue ueno2o (6 Hauem ciayuae — OMEEMCHIEEHHOCHU)
Ha pa3iuyHvle yacmu, Hopmol u cmyneuulS. EcTecTBEeHHBIM TIEPBHIM
II1aroM 3aKoHOAaTeNsl MpU (POPMUPOBAHUM CUCTEMbI CAaHKITUHN 3a pas-
JUYHBIE MPECTYIUICHUsI (Kpaxy, BHIMOTaTelIbCTBO, HE3aKOHHOE Mpe-
MPUHUMATEIBLCTBO, MPUUYUHEHHUE TOTO WJIM WHOTO Bpelia 3J0pPOBbIO,
(GanbIIMBOMOHETHUYECTBO W T. J.) SBJSETCS OINpEAeICHUE BHUIA,
(GbopM OTBETCTBEHHOCTH, U B MIEPBYIO OUEpE/ib B 3aBUCUMOCTH OT Xa-

17 Kopobeer A. U., Ycc A. B., l'omuk 1O. B. YronoBHo-nipaBoBas MoJMUTHKA: TEHCH-
K 1 nepcnektuBbl. KpacHosipek, 1991. C. 91.

18 CMm.: CoBETCKHMI SHIMKIIONEIMYECK U cioBaps / Ti1. pen. A. M. TIpoxopos. M., 1987.
C. 398.
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pakmepa oOwecmeeHHOl ONacHOCmuU COOTBETCTBYIOIIEIO BUJA Ipe-
ctymieHusi. Ha »TomM »Tame OpOUCXOAUT COMOCTABJIICHUE JCSHUI
10 X Ka4YeCTBEHHBIM OCOOCHHOCTSM, ITapaMeTpam.

H3 cyoeonon npakmuxu. Ilnenym BepxoBHoro cyma PO B a63. 3 m. 1
noctaHoBiieHuss Ne 58 «O mnpakTuke HaszHaueHUs cynamu Poccuiickoit
®enepan  YyroiaoBHOTO HakazaHus» oT 22 nekabps 2015 r. ykasam, dro
«xapakTep OOLIECTBEHHON OMACHOCTH MPECTYIIICHUS OMPEENISICTCsS YTOJIOBHBIM
3aKOHOM M 3aBHCUT OT YCTAHOBIIEHHBIX CYJOM IIPU3HAaKOB COCTaBa
npectymienus. [Ipu yuere xapaktepa oOIIECTBEHHON OMACHOCTH MPECTYTIIICHUS
CyJlaM ClelyeT UMETh B BUAY IPEXK]E BCErO HAIPABIECHHOCTh JESHUS Ha OXpa-
HSEMBIE YIOJOBHBIM 3aKOHOM COLIMAJIBbHBIE IIEHHOCTH M IPUYUMHEHHBIN
UM BpeIy.

N3noxennas IlnieHymMoM MO3UIMS HE OTIAYACTCSA COBEPILICH-
cTBOM. Bo-mepBbIX, BUJOB 00beKma MHOXKECTBO — U MO BEPTHUKAJIH,
U 110 ropu3oHTanu. Kakoil u3 3TUX BUIOB BAKEH JJIS CYTH ACHUHULIIH
«xapakTep OOIIEeCTBEHHOW OMACHOCTH MpecTymuieHus»? Beap kacasch
MPU3HAKOB CYOBEKTHUBHOUM CTOpPOHBI, [lIeHYyM TroBOpPUT HE BOOOIIE
0 CYOBEKTHBHON CTOpOHE, a O ©€ IEHTPAIbHOM COCTABISIOMCH —
dbopme BUHBI.

Jlymaetcsi, BUIOM 00bEKTa, 00s13aTEIbHBIM TSI KaXKJIOI0 COCTaBa
MpECTYIIEHUs], 0€3YCIOBHO, BBICTYIIAET OCHOBHOU OOBEKT, MO/ KOTO-
pbIM TIOHUMAETCSI TO OOIIECTBEHHOE OTHOIIEHHUE, TOT WHTEPEC, pa-
Ou OXpausbl KOTOPOTO CO3/aBajach COOTBETCTBYIOIIAs YTOJOBHO-
paBoBasi HOpMa (HapuMep, KU3Hb — B COCTaBe yOMIICTBa, OTHOIIIE-
HUSIT COOCTBEHHOCTM — B COCTaBe paz0os). DTOT OOBEKT BCETIa,
BO BceX 0€3 WCKIIOYEHHUS CIIy4dasX COBEPIICHHUS MPECTYIUICHUS,
HAPYIIACTCS WIH CTABHTCS B PEalbHYIO OMACHOCTH HApyIIeHHUs . Ec-
JIY TI0JIaraTh BEPHBIM, YTO OONOJIHUMENbHHIM OOBEKTOM CUUTACTCS TO
OOIIIECTBEHHOE OTHOIIIECHHE (TOT UHTEPEC), KOTOPOE HeuzOedicHo CTa-
BUTCSl B OMACHOCTh MPUYMHEHUs] Bpella MPU MOCATATEIbCTBE Ha OC-
HOBHOM OOBEKT M MOTOMY, B TMPHUHIIUIIE 3aCITyKHBasi CaMOCTOSTEIb-
HOM YTOJOBHO-IIPABOBOM OXpaHbl, 3alIMIIAETCS COOTBETCTBYIOLIEU
HOPMOH nomymno”™ (HampuMep, >XH3Hb MM 3I0pPOBbE UEIOBEKa

B Cm: Kypc coBerckoro yromoBnoro mpasa. Yacte O6mas. T. 1. JI., 1968. C. 300;
®ponoB E. A. O0beKT yroioBHO-TIPABOBOW OXpaHbl U €0 POJb B OpPTaHU3AMU OOPHOBI
C MOCATaTeNbCTBAMU  Ha COOCTBEHHOCTH: aBTOped. nuc. ...n-pa ropul. HayK. CBepAsIOBCK,
1971. C. 24-25.

20 Cm.: ®posos E. A. Ykas. cou. C. 25.
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npu pazdoe), TO CIAEAyEeT MPUUTH K BBIBOAY, UYTO 3TOT BHUJ OOBEKTa
TaKXK€ NpU €20 Hamu4uu 6 cocmase TPECTYIJICHUS CKa3bIBACTCS
Ha XapakTepe OOIEeCTBEHHOM OMACHOCTH JESHUS.

He BbI3bIBAET COMHEHMS 3HAYMMOCTh M BTOPOTO KpPUTEPUS —
@opmbl 8uHbBL: CYIs TIO CAHKIHAM, CKa)KEM, 32 YMBIIUICHHOE JTUIIICHNE
xu3HU (4. 1 c1. 105 YK P®) u coBepliieHHOE MO HEOCTOPOKHOCTH
(4. 1 ct. 109 VK), yMBIIIJIEHHOE U HEOCTOPOKHOE MPUYMHECHHUE TSIXK-
koro Bpena 310poBet0 (4. 1 ¢T. 111 m 118 YK) u 1. a., HE0OX0auMO
MPU3HATh, YTO Xapaxmep UX OOLIECTBEHHOW OMACHOCTH 3aMETHO Pa3-
HUTCS. VIMEHHO 3THM OOCTOSITEIbCTBOM BO MHOTOM OOBSICHSETCA,
Ha HaIll B3MJIs/1, OTKa3 3aKOHOAATENs OT TEPMUHA «yOUNCTBO» KaK po-
JIOBOT'O TIOHSITHS YMBIIIJICHHOTO U HEOCTOPOKHOTO JIMIIICHUS KU3HHU.

CnoxHee OonpeaeuThCsl C PoJiblo KaTeropuil npectyrieHus. Co-
rnacHo 4. 1 cr. 15 YK P®, npenycmorpennbie Komexkcom nestHus
NpUOOpPETAIOT CTATyC TOW WM HMHOM KaTEropuM «B 3aBUCUMOCTHU
OT XapakTepa U CTENEHU OOIIECTBEHHON OMACHOCTH ACSHUS» (Cleao-
BATEJIbHO, KATErOopUsl MPECTYIUICHHUS 3aBUCUT HE TOJIBKO OT XapaKTe-
pa, HO U OT cmenexuy OOIIECTBEHHOW OMaCHOCTH MOCSTaTENhCTBA).

U3 cyoeonoin npakmuxu. 1Inenym BepxoBHoro cyna P® cuuraer, 4ro Ka-
TEropusi MPECTYIUICHUS BBICTYINA€T OJIHUM U3 KPUTEPUEB XapakTepa oOle-
CTBEHHOM OMACHOCTH KPHMHHATIBHOTO OBEICHHS °

Hanwumo mopodHbId Kpyr B ONpeNcieHHH MOHATHH, idem per
idem: kateropwsi MpecTyIUIEHUH ompeaensercs (IOMHMO CTETICHH)
XapakTepoM OOIECTBEHHON OMacHOCTH AESHUS, a TIOCJIECIHUI, B CBOIO
ouepenb, — Kareropueu mnpectymieHus. OTCrofa HEIb3sl MPU3HATh
BIIOJIHE YJIaYHBIM BBIJCJIIEHUE 3TOr0 Kputepusi. Bo3MoxkHO, 0CO3HaHUE
HECOBEPIICHCTBA MPEIJIaracMoro UM OfpeeieHus noasurio [lnenym
Ha OTKa3 OT paclM(PpOBKH TEpPMHHA «XapaKTep» OOLIECTBEHHOU
OMacHOCTU (TOMUMO YKa3aHUsI Ha ONPEAESIONINE ero (akTophl), 4TO
HE MOJKET HE BBI3BIBATh COXKaJICHMS, MOCKOJIbKY B YCIOBUSIX OTCYT-
CTBUSI 3aKOHOJIaTeNibHON nedununmu BepxoBHbiii cyn PO ocrasnsier
MPABONPUMEHUTEIISI B 3TOM BOINPOCE OJUH HAa OJWH C BO3HUKIIEH
poOJIeMOH.

[To Hamemy MHeHuIO, [IneHymMy ciemoBano yka3arh, YTO Xapak-
Tep OOLIECTBEHHOW OMACHOCTH JESAHUSI 3aBUCUT OT yCTAHOBIICHHBIX

2! Broerens Bepxosuoro Cyza P®. 2010. Ne 1. C. 3.
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YTOJIOBHBIM 3aKOHOM (WJIM BBITEKAIOIIMX M3 HEro) a) OCHOBHOIO,
IJIaBHOTO 00BEKTa MPECTyIUIeHUs, 0) BUHBI B JOpME yMBbICJIA WU He-
OCTOPOKHOCTH, B) APYTMX MPU3HAKOB OCHOBHOI'O COCTaBa IMPECTYII-
JeHus. XapakTep OOIECTBEHHOM OMAacCHOCTH (BPEIOHOCHOCTH) Jesi-
HUS yCTaHABIIMBAETCsl 3aKOHOaTeNieM (a HE CyJIOM, KaK HETOYHO Obl-
JO YKa3aHO B paHee JCWCTBOBaBIIEM MOCTaHOBJIEHUM Ne 40
oT 11 urons 1999 r.), © UMEHHO XapaKTEPOM OMNACHOCTH B NEPBYIO
ouepeib OMPENEIAIOTCS KBaTUuUKaIMs MPECTYIVICHUS U BUJ IPUMeE-
HAEMOTO CyJoM HakazaHusa. OTCro/la JIOTUYECKH BBIBEPEHHBIM OBLIO
BBICKA3aHHOE B CBOE BPEMs B TECOPUM YIrOJIOBHOTO MpaBa MpeiioxkKe-
HUE MOMENIaTh Ha EPBOM MECTE B CAaHKI[MU CTaThbU TOT BHUJ Hakaza-
HUSI, KOTOPBIH, IO MHEHUIO 3aKOHOJaTeNs, B HAUOOJIbIIEH Mepe COOT-
BETCTBYET XapaKTepy OOIIECTBEHHON OMACHOCTH OIPEJCICHHOTO BU-
J1a TIPECTYIICHUS

Ha xapaktepe 0oOIIeCTBEHHONW OMAaCHOCTH CKa3bIBAIOTCA W OMpe-
JIeJICHHbIC TIPU3HAKU cyOvexma TpecTyruieHus. Hanpumep, cyobek-
TOM IPECTYIUJIEHUS] — BOBJICUEHHE HECOBEPIIEHHOJIETHETO B COBEPIIIE-
HUE AaHTUOOIIECTBEHHBIX ACHCTBUW — SBIAETCS JIMIO, JIOCTUTIIEE
18-netHero Bo3pacta. TOJBKO TIPU ATOM yCIOBHU BO3MOKHA YTOJIOB-
Hasi OTBETCTBEHHOCTH 1O CT. 151 YK P®. CinegoBarenbHo, 3TOT Mpu-
3HAaK TMPEJCTaeT B Ka4eCTBE 005S3aTEIBLHOIO0, OMPECSISIONIEIO Xapak-
T€p BPEIOHOCHOCTH OMHCAaHHOro B 4. 1 cr. 151 Buaa moBeneHwus.
3a 3moynoTpeOieHuEe MOJHOMOYUSIMUA HECYT YTOJIOBHYIO OTBETCTBEH-
HOCTh 110 cT. 201 VK nuna, BBITIOTHSIONIME yIpaBlIeHUYECKHEe PyHK-
M1 B KOMMEPYECKON WM WHOW OpraHU3allNu, HE SIBISIONIEHCS roCy-
JTApCTBEHHBIM (MYHUIMIIAIIBHBIM) OpraHoM, yudpexjaeHueM. CyObek-
TOM BOWHCKOTO MPECTYIUICHUS BBICTYIMAET JIHUIIb JIMIIO0, HA3BAaHHOE
Bu. 1l crt. 331 VK.

B KOHKpETHOM COCTaBe MPECTYIUICHUS Ty K€ (PYHKIUIO MOTYT
BBITIOJTHUTh M MHBIC TIPU3HAKU: XapaKTEPU3YIOIIUE MOMUB U Yelb CO-
BEpILCHUS TPECTYIUICHUsI (HampuMep, HU3MEHHbIE MOOYXKICHUS —
ct. 153, 155 VK, unenp skcmmyaramuu — 4. 1 cr. 127'), cnocob
(Hanpumep, npuMeHeHne Hacuiaud — cT. 120, mantax — ct. 133), npu-
3Haku nomepnesuieco (ct. 134, 135, 150), npeomema npecTyrieHus
(a. 1 cr. 137, 4. 1 ct. 138), opyouti u cpeocms, mecma COBEpUICHUS

22 Kpurep I'. JI. Ykas. cou. C. 126.
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npecryrmienus (4. 1 ct. 256, 258) u 1. A. Ilpu anbTepHATUBHBIX NpPU-
3HaKax (Hampumep, oOMaH WM 3J0ynoTpelsieHue aoBepueM — 4. 1
cT. 159, TpeboBaHue mepenauyn 4YyKOro HMYIIECTBa WM IIpaBa
Ha UMYIIECTBO WJIM COBEPIICHHS APYTUX JNEUCTBUH UMYIIIECTBEHHOTO
xapakrepa — 4. 1 ct. 165 YK) xapakrep 0011ecTBEHHON OMacHOCTH
COOTBETCTBYIOIETO ACSHUS HAIMYECTBYET XOTS OBl MPU OJTHOM KOH-
CTUTYTHBHOM IIPU3HAKE, YKa3aHHOM aJIbTePHATUBHO.

Ha nuddepenunanuio oka3plBaeT BIUSHUE HAPSAIY C XapaKTEpOM
TaKXKe U munosas cmeneHs OOIUIECTBEHHOW OMACHOCTH JESIHUS, OIpe-
nensieMas mpu3HakaMu cocTaBa mnpectyruieHus. CTeneHb 0OIIeCTBEH-
HOM OINACHOCTU COJICSTHHOTO OMNPEIESIOT KOHKPETHBIE OOCTOSTENb-
CTBa COJICSTHHOTO, B YACTHOCTH XapaKTep M pa3Mep HACTYIUBIIHNX I10-
CJICICTBUH, CIIOCOO COBEPIICHUS MPECTYIUICHHUS, POJb MOACYIAMOIO
B MIPECTYIUICHUH, COBEPIIICHHOM B COYYaCTUH, BUJI YMbICTa®,

Bo-BTOpPBIX, BpsiA JIM MOKET OBITh ITPOJYKTHBHBIM TaKO€ TOJIKO-
BaHue auddepeHnanuu 0TBETCTBEHHOCTH, ITPH KOTOPOM OHA 00beM-
JeT U UHIUBUAYAIU3AIMI0 OTBETCTBEHHOCTH, HAKa3aHMs, OTHOCSIILY-
1ocsi K chepe NpaBONPUMEHUTEILHON JeaTelbHOCTH. Harmpumep,
o MHeHHI0 A. M. SIkoBieBa, HEOOXOAUMO OcCyIlecTBIeHUE «audde-
pEHIIUAINKY OTBETCTBEHHOCTH U MHIUBUIAYyaJIU3aIlMH HAaKa3aHUs 3apa-
Hee, B CaMOM 3aKOHE (2 He B X0JI¢ MPaBONMPUMEHUTEIHLHOMN ACATEIHHO-
cri)»>’. He yeMaTpuBaeT IPHHLHITHATBHOTO PA3INUMs MEXIY aHaI-
3upyemMbiMu noHsATUssMU H. C. Manens™. U. 1. Kaprien u M. M. ba-
0acB, HAIIPOTHUB, UCTIOJIB30BAJIH JIUIIb TSPMUH «UHIUBHIYATHU3AIMN,
BBIJICIISISL MHIMBHTYaJTN3aI[MI0 OTBETCTBEHHOCTH (HaKa3aHUs) 68 3aKOHe
ue cyde26

Jleno B TOM, 9TO OTHOCHTEIIPHO NMOHUMAaHMS «HHIWBHIyan3a-
IIMW» B TEOPHUH YT'OJIOBHOTO MpaBa €JIMHCTBA MHEHHI HET: OJIHHU ydYe-
HBIE CBOJISIT €€ K y4eTy OCOOCHHOCTEH JTMYHOCTH BUHOBHOTO M CMSIT-

2% Poccniickast razera. 2015. 25 zex.

2% Skosnes A. M. [IpuHIMI colManbHON CIIPaBEMIMBOCTH U OCHOBAHUS YTOJIOBHOW OTBET-
ctBeHHOCTH // CoBeTCKOE rocyaapcTBo 1 npaBo. 1982. Ne 3. C. 92.

2% Cm.: Manenn H. C. HeotBpatuMocTh U MHAUBUAYAIHU3AIMsSI OTBETCTBeHHOCTH // Co-
BETCKOE rocy1apcTBo U npaBo. 1992. Ne 11. C. 57.

% Cm., Hanpumep: Kaprnen . Y. MunuBuayanuzanys Haka3aHusi B COBETCKOM YIOJIOB-
HOM mipaBe. M., 1961.
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YafoIIMX, OTATYaroNuX 06CTOSTENLCTBY TGO JIake TOJBKO OOIIe-
CTBEHHOH OIACHOCTH JIMYHOCTH . Ipyrue 4pe3mMepHO pPaCIIUPSIOT
€€ MOHMMAaHUE 3a CYET YKa3aHUs Ha HEOOXOJMMOCTh yueTa HE TOJIbKO
CTEIICHH, HO U XapaKTepa OMACHOCTH COACSHHOro . TpeTbH CKIOHHSI
OTOXKJIECTBJISITh TOHATHUS «HUHAWUBHUAyAIW3alUs» W «HA3HAYCHUE»
HaKa3aHUs U CTaBAT BOMPOC 00 HUCKIIOYEHUM U3 Kpyra KpUTEPHUEB
«xapakTepa» 0O0IIeCTBEHHON OMacCHOCTU MPECTYIICHUS

JlymaeTcsi, HM OJiHa W3 3TUX TOYEK 3pEHUS HEMpaBUIIbHA, HOO UT-
HOPUPYIOTCS JTUOO TSKECTh COJAESIHHOTO, JIMOO CMBICIIOBOE 3HAYEHUE
TePMHUHA «UHIUBUAyIH3alMs», JUOO HECBOJUMOCTh IIpolecca
Ha3HAYEHUS] HAKA3aHUSl K MHAMBUyalu3allMi: UM OXBaThIBA€TCs, MO-
MHUMO TIOCJIETHEH, U TpeOOBaHUE PaBEHCTRA.

Takoe cMelieHHEe HE COJACHCTBYET YETKOMY pa3TpPaHUYCHUIO
GbyHKIMI 3aKOHOJATENS M MPaBOMPUMEHUTEIBLHOTO opraHa. udde-
pPEHIIMAIYS, BBIMOJHISA Ty k€ (YHKIUIO, YTO U WHAUBUAYAJIU3ALINS,
BBICTYIIA€T KaK MHCTPYMEHT JESATEILHOCTH 3aKOHOJATENIsI U B TO K€
BpeMsl KaK MPUHIMI NOBEICHUS MOociaeaHero. B cootBercTBuu ¢ nan-
HBIM TPUHITUIIOM, KPUMHHAIU3UPYS ACSHHUE, 3aKOHOJATENIb 00s3aH
pPElINTh KOMIUIEKC BO3HHUKAIOIIMX MPOOJIEM, KaCAIONIUXCSA JUCIIO3U-
IMA U CAHKIMU COOTBETCTBYIOIIEH YrOJIOBHO-TIPABOBON HOPMBI.
B ux yucne: HE0OXOAUMO JU 3a 3TO JEIHUE YTrOJOBHOE HaKa3aHUE
au00 JOCTATOYHO HHBIX MEpP YTrOJIOBHO-IPABOBOIO XapakTepa
WJIU MBICTIUMO TaKXe€ OCBOOOXJIEHUE OT YrOJIOBHOM OTBETCTBEHHOCTH
M0 HEPEeaOUJIUTUPYIOIIUM OCHOBAHUSIM? KaKW€ BUJbI HAKa3aHUs Clie-
IyeT BKJIIOYWTHh B caHKIMU cTtathu OcoOenHoit yactu Kojekca? ka-
KUM JOJDKEH OBITh pa3Mep KaxJI0ro W3 MpeayCcMaTpUBAEMbIX B CaHK-
MU BUJOB HaKa3aHUA? JOJDKHO JM JOMNOJHUTEIHHOE HaKazaHUe
B Clly4ae €ro BKJIIOUYCHHS B CAHKIIMIO CTaTbU HOCUThH O0s3aTEIbHbIN
XapakTep? HaAO0 JIM TpeaycMaTpuBaTh KBATU(UIIMPOBAHHBIC BUJIBI

T Cwm., Hanpumep: baxxanoB M. U. VYka3. cou.; Kapnen M. U. Yka3. cou.; ero xe.
Haxkazanue. ConpanbsHble, IpaBOBbIe U KPUMUHOJIOTHYECKHUE Mpodiiembl. M., 1983.

% Cm., Hanpumep: CoBeTckoe yrojgoBHoe npaso. M., 1962. Bein.14; Iueiinep M. A.
Cogetckoe yronoBHoe npaBo. Yacts O6mas. M., 1955.

2 Cm., Hanpumep: ConoBreB A. JI. Bonpocsl npuMeHeHus: Haka3aHus M0 COBETCKOMY
yrosioBHomy npasy. M., 1958.

30 Cwm., nampumep: YybGaper B. JI. MuauBunmyanusanus HakazaHus (COIMAIBHO-
IIPaBOBOE MCCIIEOBAaHUE): aBToped. Iuc. ...KaHa. opua. Hayk. M., 1977; TnycroB B. Motu-
BUpOBKa HakazaHus B mpuroBope // CoBerckas roctunus. 1973. Ne 6.
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MPECTYIUICHUS, a €CJIH «J1a», TO C YIYETOM KaKUX KBaJU(PUIIUPYIOIINX
MPU3HAKOB? Kak OYyJEeT BBITTIAAETh Kaxaas M3 CAHKIUW TaKUX HOPM
Y KaKOBBIMH OKa)XyTCS BO3MOXXHOCTH CyJla B BBIOOpE MEphl BO3/ICii-
CTBUA? U T. [I.

Takum 006pazom, cynHOCTh nuddepeHnnanui 0TBETCTBEHHOCTU
— B ApOOJICHUM TOCIEAHEN, B «I03UPOBKE», UJIET JIU peub 0 Audde-
pEHIIMAIMKA KaK O MPUHIUIIE, POJIEC JEATCIILHOCTA WU O PE3yJbTaTe
TaKoOW JAesATeNbHOCTH. B 3TOM cBeTe mpencraBisieTcs IpaBHIBHBIM
BO3paXEHUE, BBICKA3aHHOE B IOPUAMYECKOUN JIUTEpaType”  TEM aBTO-
paM, KOTOpbI€ BUIST CYIIHOCTh nud(epeHIranu OTBETCTBEHHOCTH
B KIaccugukayuu OTBETCTBEHHOCTH MO CTETICHU «TSKECTHU» B 3aBU-
CHMOCTH OT OOIIIECTBEHHOM OITACHOCTH npaBOHapymeHHﬁ32. Knaccu-
QUKL MMEeT HECKOJBKO MHOE IIPEJHA3HAUYCHHE - YIOPSIAOYUTD
MPEACTaBICHUE O TOM WJIW WHOM SIBJICHUM, TTIOMOYb €r0 OCMBICIIHT,
yIIyOUTh 3HAHUS O HEM, BBISBUTH HOBBIC, €Il HEH3BECTHBIC Kaue-
cTBa. B kakux-To cinydasx kinaccuduxanus npecieayet uenu auadde-
pEHIIMAINKY OTBETCTBEHHOCTH, HO TaK ObIBAaeT HE BCET/IA.

B otnmmune ot guddepeHnmanun — HEOOXOAUMOTO U BECOMOTO
WHCTPYMEHTA OCYIIECTBJICHUS YTOJIOBHOM MOJUTUKU B PYKaX 3aKOHO-
oamesisi — UHIUBUIyAIN3alldsd OTBETCTBEHHOCTH W HaKa3aHWs Tpej-
CTaBJIIET COOOM NIESITEILHOCTD MO BOIUIOIICHUIO 6011 3aKOHOJATEIIA,
B TOM YHCJIE U BBIPAKEHHOHN MOCPEICTBOM OCYIIECTBICHHON nudde-
pEHIIMAlMK OTBETCTBEHHOCTH W HakazaHusd. CyJ WM MHOW OpraH
B IIpeJiefiax MPEIOCTABICHHOW KOMIIETEHIIMM, KBaduuIupys coje-
SHHOE, PEeIIaeT BOMPOCHI O BUJIE U MEpPE OTBETCTBEHHOCTH B pamKax,
onpenaeneHHbIx KomekcoM, n UCXois yxKe U3 cmenenu 0OUECTBEHHOU
OTIACHOCTHU COJICSTHHOTO U JIIIA, €T0 COBEPIIMUBIIETO.

U3 cyoeonon npaxkmuku. 1lo muenuto Ilnenyma BepxoBHoro cyna PO,
BbICKa3aHHOMY B I 1 ymomsiHyToro Bbimie mnocraHoBieHusi 2015 r. Ne 58,

31 Cm.: Bacubesckuii A. B. Judbdepennmanust yroloBHONH OTBETCTBEHHOCTH M HaKa-
3anust B OOmIel 4acT yrolioBHOTO TpaBa: TUC. ... KaH. opuia. Hayk. SApocmasnb, 2000.
C. 60.

%2 Menbuukosa 10. B. JluddepeHmuarus yroioBHOH OTBETCTBEHHOCTH U HAKA3aHUSI.
C.17; ee xe. IOpunnyeckass OTBETCTBEHHOCTh: CYIIHOCTb, MOHATHE, nuddepeHuams.
C.12.

33 Or ar. classis — pacrpeneeHne IPeMEeTOB, SBICHUH 1 OHATHIT 110 KIaccaM, OT/ie-
JaM, pa3psjaM B 3aBUCHMOCTH OT UX o0mux mpusHakoB. Cm.: KpaTkuii ciioBaph HHOCTpaH-
HBIX cJioB. M., 1950. C. 162.
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CTCIICHb 06Hl€CTBCHHOﬁ OITIACHOCTH IIPCCTYILICHUS OIIPCACIIACTCA KOHKPCTHBIMU
00CTOATEILCTBAMHU COACAHHOI'O (HaanMep, CTCIICHBIO OCYHICCTBJICHUSA IIPC-
CTYIITHOI'O HAMCPCHHA, CIT0CO00M COBCPIICHUA IIPCCTYIUICHUA, pa3SMCPOM BpCaa
N TSOKCCTbIO HACTYIIMBIIUX HOCJIGI[CTBI/H?I, POJBO ITOACYAHUMOI'O IIpU COBCPUIC-
HHUH IPCCTYIUICHUA B COYHaCTHH, HAJIMYHUCM B COACAHHOM O6CTO$IT€JII>CTB, BJIC-

Kymux Ooyiee CTpOroe Haka3aHHWE B COOTBETCTBHM C CaHKIUSAMHU ctateil Oco-
oennoii yactu YK P®)*.

OOcCTOsATENBbCTBA, CMSITYAIOITUE WM OTATYAOIIME HakazaHue (cT. 61
u 63 YK P®) u oTHOCsIIMECS K COBEPILIEHHOMY NPECTYIUICHUIO (HAMPU-
Mep, COBEPIICHHE NPECTYIICHUS B CUJTY CTCUCHUS TSDKEIIBIX JKU3HEHHBIX
OOCTOSITENTLCTB JIMOO IO MOTUBY COCTpaJaHusi, 0CoO00 aKTHBHAs POJib
B COBEPILICHUU TIPECTYIICHHSI), TAKXKE YUUTHIBAIOTCS TIPHU OIPEICICHUN
CTETIeHU OOIIIECTBEHHOM OMaCHOCTHU MPECTYTUICHHUS

Bormpocksl, periaemblie B MpoIecce MHAUBUYaTU3allii, HEOOXOAUMBI
¥ BECOMBI, HO OHH JISKaT B MHOM IJIOCKOCTH, Hexenu auddepeHiuanus
OTBETCTBEHHOCTH;, K TOMY K€ OHM IPEeIyCMaTpUBAIOT UX pa3pericHUe
opyeum auyom (He 3aKoHooamenem, a NpasoOnpuMeHumenem), B WHOM
HIOPSZIKE (nymem He HOPMOmMEOPUECmEd, d NPAGONPUMEHEHUs]), THBIM aK-
TOM, KOHCTaTUPYIOIIUM UTOTHU (He Y20N08HbIM 3AKOHOM, A UHOUBUOYAIb-
HbIM aKmMoM NOOHOPMAMUGHO20 Pe2YIUposanus) u T. 1.

WMuauButyanu3aius Haka3aHus BBIPAKAETCsl B MAKCUMAJILHOM TIpU-
CHOCOOJIEHUU YTOJIOBHO-TIPABOBBIX MEP BO3JCHCTBHS K IIEJIsIM Hakaza-
HUSl, B y4€TE CTENEHU OOIIECTBEHHOW OMACHOCTH COBEPILIEHHOTO JTUIIOM
NPECTYIJICHUS. W JaHHBIX O €r0 JIMYHOCTHU, B TOM YHCIIEC CMSTYAIOIIIX
U OTATYAIOIINX OOCTOSATEIIBCTB.

O0ocobnenne noHATHN AUQdEpeHINAlM U WHAUBUAYATU3AUN
OTBETCTBCHHOCTH (HaKa3aHMs) BAXKHO HE CTOJBKO B TEOPETUYECKOM,
CKOJIbKO B MIPAKTUYECKOM (HOPMOTBOPYECKOM) TUTAHE: YTOJIOBHBINA 3aKOH
JOJDKEH COJIepKaTh JOCTATOYHO TIOJHBIE M KOHKPETHBIC TMPEIITUCAHMS,
Kacarolrecs: KaXI0M U3 ABYX YIMOMSHYTHIX chep — M MHIUBUAyaIU3a-
1y, u AuddepeHIanym, He T0mycKas ux CMEILCHUS

3% poccmiickas rasera. 2015. 25 fex.

% Tocranosnenue IInenyma BepxoBHoro Cyna P® ot 22.12.2015 Ne 58 «O npaxTuke
HazHayeHus cynamu Poccuiickoit @enepannu yrojaoBHOro Haka3zaHus» // Poccuiickas razera.
2015. 25 pgek.

% Cm. noapooHee: Kpyrmukos JI. JI. Bompocsr muddepenimanum OTBETCTBEHHOCTH
B YIOJIOBHOM 3aKOHOZATeNbcTBE // Peanuzanus mpuHOUIA CHPaBEAIUBOCTH B IPaBONPHME-
HUTEIHHOM EeSITEIbHOCTH OPraHOB YroJIOBHOM tocTuiinu. Spocnasis, 1992. C. 58—66.
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[Iponieccom, MPOTHUBOMOJIOKHBIM JU(depeHIInau OTBETCTBEH-
HOCTH, BBICTYNAET YHUGuUKaAyus OTBETCTBEHHOCTH B YTOJOBHOM IIpa-
Be. B pa3yMHBIX npenenax oHa Takxke HE0OXO0IMMa U OCYLIECTBIISAETCS
3akoHomareneM. Tak, B mepBoHadaibHOM pemakuuun YK PCOCP
1960 r. comepskan Be caMOCTOsITENbHBIE IaBbl: BTopyto «lIpectyr-
JICHUSI TIPOTUB COLMATUCTUYECKON COOCTBEHHOCTHM» U msTyto «lIpe-
CTYIUICHUS TIPOTUB JIMYHOW COOCTBEHHOCTH rpaxkiany». deaepaibHbIM
3akoHOM P® ot 1 mronsa 1994 1. aTu riaBsl ObTM OOBEIMHEHBI B OJTHY
— «[IpecTynieHnust IpoTUB COOCTBEHHOCTH». B TakoM BHjE 3Ta riaBa
coxpadeHa u B YK P® 1996 r. (rn. 21). IlposiBisieTcss cTpeMiieHue
K YHU(UKAIMK B 3aKOHOJATENIbCTBE M KBATU(UIUPYIOMIUX TMPU3HA-
KoB. B uTore a priori Mo>kHO, HalpuUMep, Ka)Ja0My FOPHUCTY Ipeayra-
JaTh KPYr YCUJIMBAIONIMX HaKa3aHWE MPU3HAKOB, KOTOPHIMU 3aKOHO-
JaTellb ONEPUPYET B COCTAaBaxX XHUILNEHHI: 3TO COBEPUICHHE MPECTYI-
JICHUSI C IPOHUKHOBEHUEM B KUJIUILE WJIM MHOE XPAHWIHIIIE; TPYIIION
JUL ONPENENICHHOW Pa3HOBUAHOCTH; KPYMHBIA W 0CO00 KpYIHBIN
pasMep xumleHus U T. M. [IpakTuka 3aKOHOTBOpPYECTBA CBUJIETEIIb-
CTBYET O TOM, 4TO 00a O3HAYEHHBIX MPOIECCa PA3BUBAIOTCS KakK Obl
napajuieJIbHO: B OJHUX ClIy4asix BHayaje MAET Mpolecc YHUPUKauu
(HampuMep, OObENMHEHWE 3HAYUTEIBHOW MacChl ACSHHUN B TIJaBy
O XO35IMCTBEHHBIX npecTymieHusax B YK 1922, 1926 u 1960 rr.) ¢ mo-
CJICZIOBABIIIMM 3aTE€M BBIJICJICHUEM W3 HUX TPYIIbl 3KOJIOTHUYECKUX
npectymenuit mo YK 1996 r., a B aApyrux ciyyasax — Ha000poT (IBU-
KEHUE OT MCIOJIb30BAHUS Pa3HOOOPA3HbBIX, «PA3HOIIEPCTHBIX» KBa-
TUGUIMPYIOMUX 00CTOATENBCTB K «OJIOKOBOMY» MPUHLUMIY (HOpMU-
pOBaHUS Kpyra KBATH(PHUITUPYIOMNX TPU3HAKOB).

NHorna B KauecTBE CHHOHUMHYHOTO TEPMHUHY «YHU(DUKALIHS)
UCIIONIB3YIOT OOO3HaueHHWe unmezpayus. Tak, yKa3bpIBaeTCsA, 4YTO
«B paMKax MPaBOTBOPUECKOTO Impouecca auddepeHunanns OTBET-
CTBEHHOCTH YpPaBHOBEIIMBACTCA €€ YHHU(DUKAIIUEH, HHTerpauHep“I»?’?.
[TonqoO0HOE OTOXKIIECTBICHUE XOTS UM OJM3KUX, HO HETOXJAECTBEHHBIX
MOHATHI HenonmycTuMo. MHTerpanus — cBeieHue K 1eaomy, oobenau-
HEHHME B LENOE KAKHX-IHOO 4YacTel, IEMEHTOB yHUUKAIUS —

3 JlecuueBcku—Koctapesa T. A. Jluddepennmanns yroioBHOH oTBETCTBEHHOCTH. Teo-
p¥isl ¥ 3aKOHOJaTeNbHas paktuka. M3, 2-e. C. 37-38.

38 Kpatkuii cinoBapp mHOcTpaHHbIX cioB. M., 1978. C. 116; CioBapb MHOCTpaHHBIX
cioB. M., 1989. C. 201.
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. 39

yCTpaHEHUE pa3auyuii, odecrneuenre enuHooopasusa . MHterpanus —

JUIIb OAWH W3 BapUAHTOB YHU(UKAIIMU, OCYIIECTBICHUE MOCIECIHEH
40

BO3MOYHO ¥ UHBIM 00pa3oM .

I's1aBa 111
OcHoBaHuAa auddepeHIaALUA OTBETCTBEHHOCTH
3a NpaBOHApYLUEHUA

1. Bonpoc o Kpyze ocHO8aHul
dugpgpepeHyuayuu omeemcmeeHHOCmu

Bompoc o0 kpyre ocHoBaHuil auQQepeHIral OTBETCTBEHHOCTH
B YTOJIOBHOM MPaB€ OTHOCUTCS K YUCTY AUCKycCHOHHBIX. [IInpoko pac-
NPOCTPAHEHO MHEHUE, YTO TAKOBBIX OCHOBAHUS JBA. 1) THIIOBasi CTETICHb
OOLIECTBEHHOW OMAacCHOCTU MPECTYIUICHUS U 2) TUIIOBAasi CTENEHb OO0IIe-
CTBEHHOM OMACHOCTU JINYHOCTH BUHOBHOTO*'. BBICKA3bIBAIOTCS U MHbBIE
cyxnaeHus. Tak, psl aBTOpPOB CUMTAKOT OCHOBaHWEM UG (epeHInanum
XapakTep U CTENeHb OOILIECTBEHHOM OMAacHOCTU MpecTyruieHus (oOiie-
CTBEHHYI0 omacHOCTh mpectyruienus)®”. 0. b. MenbHUKOBa JOMOIHSAET
KPYI OCHOBAHMI YKa3aHUEM Ha JIMYHOCTb BUHOBHOI'O M CMSTYArOIIME,
oTsryarone odctosTenbeTBa®, a A. M. KopobeeB cuutaer MOMOIHU-
TEJIbHO OCHOBaHUSIMHM Jud@epeHmanuy 0COOEHHOCTH JTUYHOCTH TIpe-
crynHuka u popmel BUHBIY. [1o MHeHuto A. A. [llupiioBa, oCHOBaHUSIMU
(kputepusamu) nuddepeHIranry yroJloBHONH OTBETCTBEHHOCTH SABJISIIOT-
Csl, BO-TIEPBBIX, XapakTep OOIIECTBEHHONW OMACHOCTH MPECTYITHOIO Jiesi-

39 CroBapb pycckoro si3pika: B 4 T. / mog pea. A. I1. EsrenseBoil. M., 1999. C. 498; Ce-
HakuH WM. H. Cnenmanuzanust u yaudukanus poccuiickoro 3akonogatenbcrBa // [Ipobmembr
tTeopuu ¥ npaktuku. Capatos, 1992. C. 98; Kpyrnukos JI. JI., Cmupnosa JI. E. Yaudukamus
B yrosioBHoM mipase. CII6., 2008. C. 15; Cmuprosa JI. E. Yaudukamus B yroJoBHOM IpaBe:
TUC. ... KaH]I. fopu. HayK. Spocnasis, 2006. C. 6, 18.

0 Cm: Censiknn WM. H. Ykas. cou. C. 107.

1 Cm. 06 srom: Jlecunescku—Kocrapesa T. A. Vkas. cou. C. 56, 368.

42 Cwm., nanpumep: Kpurep I'. JI. [luddepennumanus u nHIUBUIyaTA3aIUs HAKa3aHUS
/I CoBepiieHcTBOBaHHE MEp OOPHOBI C IPECTYITHOCTHIO B YCIOBHAX HAYYHO-TEXHHUYECKOH pe-
Bomonuu. M.,1980. C. 126; Kpomaues H. M. OOGmiue Bompochl NMPUMEHEHHsS] MEp OTBET-
CTBEHHOCTH 3a MPECTYIUIEHUs // YTOIOBHOE MPaBO HA COBPEMEHHOM 3Tarie: MpoOIeMsl mpe-
cryruienus u Hakazanus. CI10, 1992. C. 373.

* Mensunkosa 0. B. JluddepeHumanus oTBETCTBEHHOCTH U MHAMBHIYATH3AIHS HAKa-
zanus. C. 38.

4 Kopobee A. M. CoBerckast yroioBHO-IpaBOBas MOJUTHKA. BmaguBocrok, 1987.
C.33.
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HUSI, BO-BTOPBIX, CTENICHbh OMACHOCTH TIOCJIETHETO, B-TPEThUX, (popma BH-
HBI B BUJIE YMBICIIA WJIA HEOCTOPOKHOCTU®. HekoTophie yueHble BUAAT
oCHOBaHME U] depeHIIIalii B CTEIIEHH OOIIECTBEHHOM OIMAaCHOCTH Je-
SIHUSA, CBSI3AHHOM C €€ CYIIECTBEHHBIM M3MEHEHUEM'’, MO0 B CTENEHU
OOITIIECTBEHHON OIACHOCTH KaK JESHUS, TaK M JeaTens’’, 1o B ydeTe
0OCTOSITETTLCTB Jiea™.

HenocnemoBarenpbHy0 IMO3UIMIO O PacCMaTPUBAEMOMY BOIIPOCY
3anumaert 1. B. Kopo6oB. Baauane on nomnarani, 4Tto «0CHOBaHHEM Ju(]-
(dbepeHIaIyu CIIy>KAT pa3Iindue B XapaKTepe U CTEIICHU OOIIeCTBEHHON
OIAaCHOCTH TIPECTYIUICHHSI, JIMYHOCTH BUHOBHOTO W CTETICHHU €ro 0OIIle-
CTBEHHOM omacHocT»®. [lo3aHee oH mpu3HaBal «ocHOBaHUAMHU U de-
PEHIMAIIN YTOJIOBHOM OTBETCTBEHHOCTH» HapsTy C XapaKTepOM M CTe-
TICHBIO OOIIIECTBEHHOM OMACHOCTH TPECTYIUICHHS CTEICHb OOIIECTBEH-
HOW OMACHOCTH JIMYHOCTH TIPECTYIHUKA, UCKITIOYMB PaHEEe BhIACISBIIICE-
CSl IM B KQUeCTBE CAMOCTOSITEIILHOTO BTOPOE 3BEHO — JIMYHOCTh BHHOB-
HOro. BMecte ¢ TeM cumMmTOMaTHYHA TIOSBUBIIASCS OrOBOPKA OTHOCH-
TEJILHO JIBYX BBIACTISIEMBIX UM OCHOBAHUM, «T. €. BUJIOBas OOIIIECTBCHHAS
OIAaCHOCTh M TPECTYITHOTO ACSHUSA, B ero aesrens»™. Hakower, B eme
Oosiee o31HEN paboTe aBTOP Ha3bIBAET OCHOBaHUSIMU JuddepeHInanum
OTBETCTBEHHOCTH THIIOBYIO OOIIECTBEHHYIO OMACHOCTH IMPECTYIUICHUS
Y TUTIOBYIO OOIIECTBEHHYIO OMACHOCTh JUYHOCTH BUHOBHOTO 0€3 KOH-
KPETH3AIUY, YTO UM TTOHUMACTCS TT0JT «THITOBOM» OIMAaCHOCTHIO: TOJIBKO
J¥ TUMHA3WPOBAHHAS CTETMEHb OMACHOCTH JIMOO K€ W XapakTep OOIIe-
CTBEHHOM oImacHoCTH?*

* Cwm.: Iupmos A. A. YromoBHast OTBETCTBEHHOCTh: MPOOIEMBI MOHATHS 1 maudbe-
peHIuaIuK: aBToped. auc. ... KaHa. 1opua. Hayk. Bnaausocrok, 2004. C. 26.

46 Cm.: BacunibeB H. B. Ilpuniumnsl coBeTckoro yrojgoBHoro mpasa. M., 1983. C. 42-43.

O Kopobees A. U., Yec A. B, Tonuk 1O. B. YronoBHo-npaBoBasi MojauTHKA: TEH-
neHuuu U nepcnektuBbl. Kpacuosipek, 1991. C. 91; Munckas B. [uddepenumarus orset-
ctBeHHOCTH B YK P® // YromoBuoe mpaBo. 1998. Ne 3. C. 18; BacunbeBckuii A. B. Judde-
pEeHLMAIMs YroJOBHOM OTBETCTBEHHOCTH M Haka3aHus B OOIIEH 4acTH yrojJoBHOTO Ipasa:
aBToped. nuc. ...kauj. ropua. Hayk. H. Hosropoxa, 2000. C.11.

% Cm.: Topoiiko M. C. K BOmpoCy 0 MOHSTHH YrOJOBHOI OTBETCTBEHHOCTH H CPE/I-
ctBax ee nuddepennuanuu // FOpunudyeckas TeXHukKa U BOMpockl TuddepeHuanum oTBeT-
CTBEHHOCTHU B YTOJIOBHOM ITpaBe U npouecce. Spocnasnb, 1998. C. 62.

9 Cm.: Kopo6os I1. B. luddepenmnuarus yroJoBHOW OTBETCTBEHHOCTH U KJIacCU(PHUKa-
U YTOJIOBHO HaKa3yeMBbIX JIessHUil: aBToped. 1uc... KaH. opua. Hayk. M., 1983. C. 6.

>0 Kopob6os II. B. Ilonsitue quddepenunanuu yroaoBHoi orBercTBeHHOCTH. C. 10.

> Kopo6os I1. B. [IpaBoBasi monutika u Au¢QepeHIHaLis yTOIOBHONH OTBETCTBEHHO-
ctu // [IpaBoBenenue. 1998. Ne 1. C. 181.
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biu3kyro K mociegHed U3 Ha3BAHHBIX MO3UILMI0 3aHUMAIOT
IOPUCTHI, TOJIaraloliue MPaBUIbLHBIM NMPU3HABATH OCHOBAHUEM JIH (-
dbepeHIIMalMKM  TUNOBYIO0 (HEUMHIUMBUIYAJIbHYIO) CTENEHb OOIIe-
CTBEHHOM OMACHOCTH JCSAHUS U JIMYHOCTH BUHOBHOIO, BHIP XKEHHYIO
B TIpefesiax CaHKIHMK YroJoBHO-MPaBOBBIX HOpM™. Ee paznenser
T. A. JlecuueBcku—KoctapeBa®, koTopas paHee, OJHAKO, CKJIOHHA
OblIa OTHOCUTH K OCHOBaHUSIM JAuddepeHunanu yroJioBHONW OTBET-
CTBEHHOCTH XapakTep W TUIOBYIO CTENEHb OOIIECTBEHHOW OMAaCHO-
CTH IIPECTYIJICHUS U JUYHOCTH BUHOBHOT 0™,

Jymaetrcsi, cBejaeHHME OCHOBaHUU nuddepeHnuanum OTBET-
CTBEHHOCTH JIMIIb K TUIIOBOM CTEIEHU OMACHOCTHU JACSIHUS U JESITEIs
HEOCHOBATEJIbHO U OOBSICHUMO YBJICYCHHOCTHIO aBTOPA YIIOMSIHYTOM
KOHIIETIIIMM OCHOBAaHUU TMpoOJeMol KBaTU(PUIUPYIOIMIUX 00CTOS-
TEJILCTB; B UTOTE€ TO, YTO OBUIO BEPHO 3aABJICHO MPUMEHUTEIHLHO
K paccMaTpuBaBIieiics et B cBoe BpeMs teme™, T. A. JlecHUueBCKU—
KocTapeBa mbITaeTcsi pacnpoCTpaHUTh Ha UHBIE BUIbI AU dhepeHIu-
aluy, IPUYEM SIBHO 3ayKWBask UX MPEJENibl, OTPAHUYUBAs MOCIE/I-
HHUE paMKaMH OCBOOOXIEHHS OT YTOJOBHOM OTBETCTBEHHOCTHU
U KBATU(PUUIUPYIOMKUMHU, TPUBUIICTUPYIOMIUMHU TTpU3HAKaMU . 3aTeM
yKa3aHHE Ha MEPBOE M3 HUX U3 KPyra OCHOBAHUU €10 ObLIO UCKIIIO-
YEeHO IO TEeM MOTHBAM, YTO «XapaKTep OOIIECTBEHHON OMacCHOCTH
CJIy’KUT OCHOBAaHMEM YCTAHOBJICHUS YTOJIOBHOW OTBETCTBEHHOCTH. ..»"",

B elcTBUTENBHOCTH K€ 3TH PAMKHU 3aMETHO IIUPE, YTO MPU3HAET
U cama aBTop. Tak, 000CHOBaHHO HE coryamiasch ¢ aeneHuemM A. A. Tep-
AxomnoBeiM HOpM YK 0 nuddepentmarim Ha 1Be rpyIIibl (perjiaMeHTH-
pyroIye 0cBOOOKICHHE JIMIA OT YTOJIOBHOM OTBETCTBEHHOCTH; MU de-

°2 Cm.: CoboneB B. B. Ocuoanne 1 quddepeHimanis OTBeTCTBEHHOCTH COYaCTHH-
KOB IIpecTyIuieHus: aBroped. Auc. ... Kaua. opul. Hayk. Kpacuoxgap, 2000. C. 17.

> Cwm.: JlecuneBcku—Kocrapesa T. A. Jluddepenunanust yroisoBHOH OTBETCTBEHHO-
ctu: aBToped. auc. ... a-pa ropua. Hayk. M., 1999. C. 68. Cwm. taxke: Kynames 1. udde-
pEHIMAIMS YTOJIOBHOM OTBETCTBEHHOCTHM M HakazaHus // YromoBHoe mpaBo. 2006. Ne 4.
C. 60.

> Cw: Kocrapesa T. A. Kpanuduuupyrommue oOCTOSATENLCTBA B YTOJOBHOM IIpaBe
(moHsATHE, 3aKOHOJATeNbHAs pPeryIaMeHTalus, BIUIHUE Ha AU(depeHIInalnio OTBETCTBEHHO-
cTH): aBToped. auc. ... kaun. opua. Hayk. Kazans, 1992. C. 8,16.

> Cm. Kocrapera T. A. Kpanudunupyromnme o06CTOATETHCTBA B YTOJOBHOM IpaBe.
SApocnasins, 1993.

% Cm.: JlecaneBcku—Kocrapesa T. A. Yka3. cou. C.176.

>7 JlecuueBcku—Koctapesa T. A. Jluddepennmanus yronoBHOH 0TBETCTBEeHHOCTH. Teo-
pus U 3aKkoHOarenbHas npaktuka. M., 2000. C. 56.
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PEHIIMPYIOITME HaKa3aHWe B paMKaX CaHKIIMM™), aBTOP BCE e COrJiallia-
€TCsI C TeM, UTO IpeaycMoTpeHHbIe rnaBor 14 Komekca ocoOeHHOCTH OT-
BETCTBEHHOCTH HECOBEPIICHHOJETHUX 0e3VClI06HO BXOIAT B cdepy
¢ depeHITIai YyTOJIOBHOW OTBETCTBEHHOCTH. «B dacTHOCTH, K aud-
dbepeHmay OTBETCTBEHHOCTH OTHOCUTCSI OTPAaHUYCHHE BUJOB U pas-
MEpPOB YTOJIOBHBIX HaKa3aHWH, MPUMEHSEMBIX K HECOBEPIIICHHOJICTHUM
(ct. 88 YK PD)... CoxkpaliieHue CpoOKOB JIAaBHOCTH U CPOKOB TOTaIlICHUS
cynumoct (cT. 93-95 VK P®) B cpaBHEHNY ¢ aHAIOTUIHBIMHA CPOKaMHU
JUIA  COBEPIIICHHOJICTHUX IIPECTYITHUKOB CBUJCTEILCTBYET, HA HaIll
B3I/, O peAM3allid B ITUX 3aKOHOAATEIBHBIX PEIICHUSX IPHHIIAIIA
muddepeHIay  yroJIOBHOW OTBETCTBEHHOCTH». (CKa3aHHOE aBTOp
OTHOCHT U K CITy4asiM IPpaTUpOBAaHHOTO CHUYKCHUS WJIU TIOBBIIIICHUS YTO-
JIOBHOTO HakazaHus (cT. 62, 66, 68 YK P® u ap.), MOCKOIBKY 0€CCIIOPHO
BJIMSIHUE YKA3aHHBIX B ATHX CTaThsax OOIIel 4acTu YTOJIOBHOTO KOJIEKCa
o0cTosATeNnbCcTB Ha auddepeHimaliio orBercTtBeHHOCTH. Ho ecmu 3T0
JCHUCTBUTENBHO TaK, ITOYEMY K€ pa3rOBOP B KOHCYHOM CUETE OIpaHUIH-
BACTCsl JIMIIh JBYMSI BUJAMH, B TIPOKPYCTOBO JIO)KE€ KOTOPBIX YIIOMSHY-
TBIC BBIIIE CUTYaIlMd HE BMEIIAIOTCS?

Kputeprem (ocHOBaHHEM) MeEXOTpaciieBoM ropuandeckon mudde-
PEHIIMALIMK BBICTYIAET TMPEXKIE BCEr0 XapakTep BPEIOHOCHOCTH COOT-
BETCTBYIOILIETO BUA MOBEACHUS, WM, TOBOPS MHAYE, XapaKTep ero 00-
IIIECTBEHHOM OIacHoOCTH, BpeaHocTy. Korma peus uaet o quddepenima-
MM OTBETCTBEHHOCTH, 3aKOHOJATENh OINEPUPYET Yalle BCEro TaKUMHU
ToKa3aTeIsIMU OCOOCHHOCTEH MpaBOHAPYIICHHS, KaK (popmMa BUHBI, MO-
TUBBI U TIEJTU JISATSIILHOCTH, MPEAMET MPECTYIUICHHUS, COAepKaHue 00b-
eKTa TOCATaTeNbCTBA, HAMYKME (OTCYTCTBHE) IMOBTOPEHHUS JCSHUS, Pa3-
Mep Bpelia, Criocod 1 4epThl CyObeKTa MPECTYIUICHUS U T. I1.

B orimnune ot auddepeHunanuu — HEOOXOIUMOTO U BECOMOIO
WHCTPYMEHTA OCYIIECTBIICHUS YTOJIOBHOM MOJUTUKH B PYKaX 3AKOHO-
oamesisi — WHIUBUIYIN3allds OTBETCTBEHHOCTH W HaKa3aHWS IIpe-
CTaBJsIeT COOOU NEATENbHOCTD 0 BONIOWEHUIO 80U 3aKOHOIATEIS,
B TOM 4YHCJI€ U BBIPAKCHHON MOCPEJCTBOM OCYIIEeCTBICHHON audde-
pPEHITMAIIMA OTBETCTBEHHOCTH W HakazaHus. CyJ WM MHOW opraH

*8 Tep-AxoroB A. A. OcroBanus 1udhepeHIHAIIN OTBETCTBEHHOCTH 3a ICSHHS, TPE/Ty-
CMOTpEHHBIE YTOJIOBHBIM 3aK0HOM // CoBeTCKoe rocyaapcTBo u mpaBo. 1991. Ne 10. C. 72.

> Jlecunescku—Kocrapesa T. A. Vkas. cou. C. 77-78.

% Tam xe. C. 79.
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B IIpejieiax MPEIOCTAaBICHHOW KOMIIETCHIIMH, KBATH(PUIIUPYS COe-
SHHOE, PEIIaloT BOMPOCH! O BUJIE U MEPE OTBETCTBEHHOCTH B paMKax,
omnpezeneHHbix Kogexkcom, U MCXold yXe W3 KOHKPETHOW cmeneHu
OOIIECTBEHHOW OMAacCHOCTU COJIESTHHOTO M JIMIIA, €r0 COBEPUIMBIIETO.
HNuddepenimanysa — BaxHas CTyleHb, TPEANIECTBYIONMAs AEATEIbHO-
CTH TIPABONPHUMEHUTENS 10 HWHIWBHUIyaIU3alMUd OTBETCTBEHHOCTH
¥ HakasaHus. «OHH JIOTHYECKH CISIYIOT OJIHA 32 APYTOi»° , IPU TOM
«ueM Oonbiie chepa auddepennmanuu, yeM noapoOHee periiaMeHTH-
pOBaJI 3aKOHOJIATEIh YCHUJIEHHWE WM OClabJeHHuE OTBETCTBEHHOCTH,
TeM MeHbIe chepa MHAUBUIYyATU3ANNN U CBOOOBI TPABOTPHUMEHHU-
Tes AeliCTBOBATb [0 CBOEMY yeMOoTperuio. U HaoGopoT»™.

Hrak, ocHOBOM nuddepeHnranuym yroJoBHOW OTBETCTBEHHOCTH
BBICTYTIAIOT Xapakmep U Mmunoeas cmeneHs OOIIECTBEHHOW OMacHO-
CTH TIpecTyIuieHus. Buanoe Mecto, kak OyleT moka3zaHo jajiee, Ipu-
HAJUICKUT ¥ TUTIOBBIM (HEWHIWBUAYAJIbHBIM) XapaKTepUCTUKAM JIHY-
HOCTH BHHOBHOTO. B 3TOH CBsI3M HEOOXOAMMO 3a0CTPUTh BHUMAHHE
Ha Psiic BOIPOCOB.

2. Tunoeas cmeneHb
06ujecmeeHHOll ONacHOCMuU npecmyn/ieHus

BeImie y)xe ynmoMHHAIOCh, YTO B COOTBETCTBHHM ¢ To3uiueit [lie-
Hyma BepxoBHoro Cyna P® cmenens oOlIECTBEHHOW OMACHOCTH Mpe-
CTYILJICHUSI OTNPEACNSIeTCs] KOHKPETHBIMUA OOCTOSITEIbCTBAMU COJIESH-
HOTO.

HeTtpynHo, oJlHaKo, BUAETh, YTO B MPUBEACHHBIX OINpPEACIICHUAX
peub uuer o0 uHOusuUOyanbHOU CTENEHU OOIECTBEHHON OIMAacCHOCTU
conessHHoro. HennnuBunyanbHas (munosas) cTeneHb OMpPENEIseTCS
KOIUYeCmeoM HNPU3HAKOE OCHOBHOTO COCTaBa, HUX COOepicaHuem
(Hanbosiee munuunblMU UX CBOUCMEAMU), HATUYUEM KBATUDUIUPYIO-
MUX WM OPUBWICTUPYIOMIMX OOCTOATENLCTB W T. M. Hampumep,
youiictBo B coctosHuu addekra (ct. 107 YK PD) umeer enuHbii
(oOmuit) xapakmep OMaCHOCTH, MPUCYUIUH BCEM BHAAM YOUMNCTB.
B To e BpeMs THUMOBas CTENEHb PAacCMaTpUBAEMOI0 BHA MOCSTa-
TENIbCTBA pa3jIMyHA JaKe B MpeJesiax OJHOTo 3Toro Bujaa. Tak, cBOIO

®! Jlecumnencku—Kocrapesa T. A. Va3, cou. C. 20.
%2 Tam xe. C. 23.
%3 BromiereHs Bepxosuoro Cyma P®. 2010. Ne 1. C. 3.
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MUNOBYI0 NOHUNCEHHYI0 CTETEHb OMAaCHOCTU UMEET JIesTHue, Mpeay-
CMOTPEHHOE 4.1 cTaThu, B CHIIy psifia OOCTOSITEILCTB, U MIPEXKJIE BCETO
BBUJy NIPUCYTCTBUS MIPUBUICTUPYIOMIETO OOCTOSITEBCTBA: COCTOSIHUS
addexTa, BRI3BAHHOTO, B CBOIO OYEPE/b, IIPOBOIUPYIOIIUM TaKOE CO-
CTOSIHUE€ NPOTHUBOINPABHBIM WM aMOPAIbHBIM MOBEICHUEM IOTEP-
nepiero. Hanpotus, munosyro nosviwenuyro (1o CpaBHEHUIO C O0pHU-
COBAaHHOM B 4. 1) cTeNEHb OMAaCHOCTH UMEET JICSTHUE, ONMKMCAHHOE B 4. 2
TOM e CTaThU, BBUY HAJTUYMS KBATU(UIMPYIOIIETO TPU3HAKA YOUN-
cTBa B coctosiHuu addekra «aByx uiau Oosee nuiy. B manHom mpu-
Mepe THUIIOBasi CTEMECHb OMNpPEEseTCS NOMOJHUTEIbHBIMU (TIPUBUIIC-
TUPYIOIUMH, KBUTH(PHUIIMPYIOMMMH) MPU3HAKAMH COCTaBa IMPECTYII-
JICHUSI.

WHOM BBITJISIAUT CUTyallUsl TPUMEHUTEIHLHO K COCTaBYy Jieralu3a-
MY (OTMBIBAHUS) UMYIIIECTBA, MPUOOPETEHHOTO JIUIIOM B PE3yJIbTaTe
coBepuieHuss um npectymieHus (cr. 174.1 YK P®). 3akonogarenem
B 4. | Ha3bIBAIOTCS JIBa BUJIA MPECTYIMHOTO MOBEACHUS C MPE3IOMUPY-
€MO COBITQJIAIOIIUM XapaKTEPOM OOIIECTBEHHOM OMACHOCTH (0 4YeM
CBUJICTEJILCTBYET €IMHASI CAHKIIUS ISl HUX ).

XapakTep OOIIECTBEHHON OMACHOCTH Hep8oco TOCSATaTeIbCTBA
ONPEACIISIIOT MPU3HAKH, MEPEUNCICHHBIE B Y. 1 CTaThU: COBEPILICHUE
CIEJIOK C UMYIIIECTBOM, MPUOOPETEHHBIM JIMIIOM B PE3yJIbTAaTE COBEP-
IICHUSI UM TIPECTYIUICHUs (Jajiee 3aKoHOAAaTeIeM MPUBOIUTCA HeEra-
TUBHBIN TPU3HAK, MO3BOJISIIOIIUN TOBOPUTH 00 YpPOBHE OMACHOCTH,
OTJIMYAIOIIEMCS OT 3a)UKCUPOBAHHOTO B PSJIE IPYTUX CTaTe TOU ke
riaBbl 22 — cM. cT. 193, 194, 198—-199% YK). Xapakrep BpeIOHOCHO-
CTH 6mMOp0o20 BHUJA TOCATATENIbCTBA (DOPMUPYET COBOKYIMHOCTh MHBIX
MPU3HAKOB, YIOMSIHYTHIX B 4. 1: «MCTOJIb30BaHUE YKa3aHHBIX CPEICTB
WM WHOTO UMYIIECTBA JJIsl OCYIIECTBIICHUS MPEINPUHUMATEIIbCKON
WJIA UHOW D9KOHOMUYECKOU AEATEIbHOCTH.

TunoBasi creneHb 00IIECTBEHHOH OMACHOCTH JIesIHUI, Colep-
JKAINUX NMPU3HAKH YNOMSIHYTBIX NMPeCTYIUIeHU ¢ OCHOBHBIM CO-
CTABOM, OINPENEJISIETCA COOepIHCAHUEM NPU3HAKOE OCHOBHOIO CO-
CTaBa U COBOKYNHOCHIbIO A1bMEPHAMUBHBIX TTPU3HAKOB.

Ho kak MOXHO 3pHMO MPEJCTaBUTh CEOE TUIIOBYIO CTENEHb, KO-
Topasi Oosjee aOCTpakTHAa MO CPaBHEHUIO C WHIUBUAyaidbHOU? Ilo-
CKOJIBKY OHa «XapaKTEepU3yeT CYIIECTBEHHbIC KOJIMYECTBEHHBIC pa3-
JUYUS B paMKax OINpPEEICHHOT0 KaueCTBa», KOTOPOE OCTAETCS HEU3-
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MEHHBIM ", TIPOLLE BCEro MPOAEMOHCTPHPOBATH €€ HATHYME U IPaHMU-
[l Ha IPUMEPE MPECTYIICHUN B chepe IKOHOMHUKH.

Tak, B u. 2 c1. 174.1 YK P® Ha3zbiBaeTcs KBaau(UIIMPOBAHHBIM
BUJI «ICTAIU3AIMU» — «TO K€ JIeSTHUE, COBEPIICHHOE B KPYITHOM pa3-
Mepe». B maHHOM ciiyyae TUINOBasi (nosevluleHHas TO CPABHEHUIO
C IPeAyCMOTPEHHOM 4. 1 cTaThu) OOIIECTBEHHAs! OMMACHOCTh O0YCIOB-
JieHa KBUTU(UIIMPYIOIUM MPU3HAKOM KPYITHBIX Pa3MEpPOB, KOTOPHIMU
B COOTBETCTBUHU C NpuMedaHueM K cT. 174 YK npusHarorcs caenku
C UMYIIECTBOM, HAXKUTHIM MIPECTYIHBIM MyTEM, HA CYMMY CBBIIIIE O/I-
HOTO MUJITMOHA MSATHUCOT THICSY PyOJIeH; MPEBBIIICHUS MUHUMYyMa
B 1,5 MiH py0. AOCTaTOYHO [JIsi KOHCTaTaluu OoJiee OMmacHOro BHUAA
Jerau3aluu, YTo e1euen usMeHeHue Kame2opuu npecmynienus ¢ He-
OONLULON MSIICeCmU HA CPeOHIoi0 Y, COTJIACHO HOBOM CaHKIUHU (4. 2),
3aMEeTHO OoJiee cTporoe HakazaHue (Bmecto «ao 120» Teic. pyo.
mtpada — 1o 4.1 crareu — «710 200» ThIC. py0. (T. €. ypOBEHB 00IIIC-
CTBEHHOU OMAaCHOCTU COJESIHHOTO, €CIU CYAWTh MO CAHKI[UHU, MOBbI-
nraeTcst 6osee yeM B 1,5 paza), uiu 10 2 JeT JUIICHUS CBOOOIBI.

C eme Oosiee OMACHOM KaTEropue paccMaTprUBaEMOIo MPECTYII-
JICHUSI IPUXOJIUTCSI CTAJIKUBATHCS MPU COIMMYTCTBOBAHUU €MY XOTS OBl
OJIHOTO M3 JIBYX 0CO000 KBaMU(UIMPYIOIIUX MPU3HAKOB COBEPILICHUS
JESHUS: «TPYIION JIKII IO TIPEBAPUTEILHOMY CTOBOPY» UJIU «JIHUIIOM
C MCIOJIb30BAHHEM CBOEro cliykeOHoro mnosoxeHus» (4. 3). Cyns
10 CaHKLIMM, PE€Yb HUAET YK€ O NPECTYIUICHUH CpeoHeu mAMICecmu
Y HaKa3aHWM B BUJIE JUIIEHUS cBOOOJBI Ha Cpok a0 5 ner. Cienoa-
TEJbHO, THUIOBasl CTEMEHb OOIIECTBEHHOW OMACHOCTU €IIE BBIIIE.
Ecnu ucxoauTh M3 TOro, 4YTOo O TUIIOBOW CTENEHH MOXHO CYIUTh
0 MeJNaHe, T. €. MO CPEeIHEMY IO CAaHKIMHU HAaKa3aHUIo, TO B 4. 3
ctT. 174" YK oHa B 2,5 pa3a BblllI€, HEKEIU B 4. 2 CTATHH.

Hakonen, HauOOJBIIMN ypOBEHb THUIOBasl CTENEHb HWMEET
B «0c000» KBaIM(UIHUPOBAHHOM BHJI€ MPECTYIMHOW JieTaau3allui,
OMMCAaHHOM B 4. 4 JMaHHOW CTAaThbU: MPU HAIWYUU OPTaHU30BAHHOU
rpymIbl MO0 0CO00 KPYITHOrO pa3Mepa MocAraresbCTBO MPUoOpeTaeT
CBOWCTBO 0C000U TSKECTH, a, CYJS MO0 CAaHKIUHU (JIUIICHUE CBOOOJIBI
Ha CPOK JI0 7 JIeT), €e MeJraHa COCTaBJsIeT 3,5 rojga v TUMOBAs CTe-
MICHb MIPEBBIIAET YPOBEHb MPEAYCMOTPEHHOM 4. 3 cTathu B 1,4 pasa.

64 .
JlecuueBcku—KocrapeBa T. A. [luddepeninuanus yrojioBHOH OTBETCTBEHHOCTH.
Teopus u 3akoHOmaTenbHas npaktuka. C. 57.



Takum 00pa3oM, TUIOBasi CTENEHb OOIIECTBEHHON OMACHOCTH
onucaHHbix B 4. 14 cr. 174" YK nesHuil 4eTko npocmaTpuBaeTcs
U3 BBIBEJICHHOTO psifia: 3TO NPECTYIUICHUSI KaTeropuil HEOOJbIION
(4. 1 u 2), cpeaneit Tsxkectd (4. 3), Tsokkoe (4. 4). ITockonbKy Karero-
pUM TIPECTYIUICHU OOYCIIOBJICHBI XapaKTepOM U CTENEHBIO O0IIIe-
CTBEHHOM OINACHOCTH JECSHHUM, UX BIIOJHE YMECTHO MCIIOJIb30BaTh IS
WJUTIOCTPAIIMKA U3MEHEHUN TUTIOBOM CTETIEHU OMACHOCTH MOCATATEIHCTB.

TunoByto creneHb OOIMIECTBEHHOW OMACHOCTH JESHUS MOTYT
ONPEeACISITh OOCTOSITENHCTBA, OTHOCAIIMECS K 000 TpyIINe npu3Ha-
KOB, YTO MOXHO MNPOJEMOHCTPUPOBATh Ha mnpumepe 4. 2 cT.105
YK P®. 3nech ecth 00CTOATENHCTBA:

- OTHOCSIIMECS K OOBEKTY MPECTYIUICHUS, K MOTEpIEBIIEMY:
yOMHCTBO IBYX WJIM OOJIee JIUII; )KEHIUHbBI, HAaXOIUBIICHUCS B COCTOSI-
HUM OEPEMEHHOCTH, U JP.;

- K O0OBEKTUBHOM CTOpPOHE: YOMHCTBO OOIIEOMACHBIM CIOCOOOM;
C 0cO00M KECTOKOCTBIO U JIp.;

- K CyOBEKTUBHOM CTOPOHE: MO MOTHBY KPOBHOW MECTH; B LIEJIAX
WCIIOJIb30BAaHMS OPTaHOB WJIM TKAHEH MOTEPIICBIIETO U JIp.;

- K CyOBEKTYy TMpeCTYIUICHUs: TPYyNmou JHIl, TPYINIOH JIUI
10 TIPEABAPUTEIILHOMY CTOBOPY WJIM OPTraHU30BAHHOM IPYIIION.

3. Tunoegas XapakKkmepucmukd 1Uu4YHOCMuU 6UHOBHO2O
KdK OCHOB8dHUe 6ugﬁ¢epem;uauuu omeemcmeeHHoOCmu
U HAKA3dHusA 8 y20/106HOM npaee

B yroyioBHOM 3akoHOAATEILCTBE O0003HAUCHUE «THUIIOBAs XapakK-
TEPUCTHKA» (TUIMMYHBIC CBOWCTBA JIMYHOCTH BHHOBHOTO) BOBCE
HE MCTIOJIb3yETCH.

OOBIYHO TOBOPAT U MUIIYT (CM. BbIIIE 0030p B3IJISIIOB HA OCHO-
BaHue auddepeHnmranum) o TUIMOBON OOIECTBEHHOM OMACHOCTH Y-
HOCTH. DTOT B3TJISA]l HYXKJA€TCs B YTOUYHEHUH.

JIMYHOCTHh BUHOBHOTO — TOHATHE, 00BbEMITIONIEE OOIIECTBEHHYO
CYIITHOCTh YeJIOBEKa, €r0 MCUXUYECKHE M OMOJIOTHYECKHE OCOOEHHO-
ctu. Jyis onpeneneHus BUaa M pa3Mepa Haka3zaHHUs BaKHO, B YaCTHO-
CTH, MOBEJCHUE JHUIIA JO0 M IOCJe COBEPIICHUS MPECTYIUICHUS, €ro
OTHOIIIEHHE K TPYay, OOYyUEeHHIO, OOIIECTBEHHOMY JIOJTY, K COJESH-
HOMY, TPYJIOCIIOCOOHOCTh, COCTOSIHUE 3JI0POBbS, CEMEMHOE MOJIOKE-
HUe, CBeJieHns 0 cyaumMocTu. Ha ocHOBaHMU ATOTO KpUTEpHUs MOJJIe-
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KaT Y4eTy CYJOM JIaHHBIC, XapaKTePU3YIOIIUE JTUYHOCTh BUHOBHOTO,
TaKWe KaK 3J0yNMOTpeOJICHHE CIUPTHBIMH HAIUTKAMH, OTHOIICHWE
K ceMbe, paboTe, HapylIeHUs OOIIECTBEHHOTO MOPSIAKA U T. .

CMBICIT BBIJICIICHHS 3TOTO KPUTEPHUS B KAUYeCTBE OTHOCHTEIBHO Ca-
MOCTOSITEJIFHOTO 3aKJTFOYaeTCsl B TOM, YTO JIMYHOCTHBIE JaHHBIC TIPOSB-
JSIFOTCSL B COJICSTHHOM HE BCETJIa aJIcKBaTHO W BCErja — HE B MOJTHON Me-
pe. ITockobKy K LiesiM HaKa3aHUsl OTHOCUTCS MCIIPaBJICHUE BUHOBHOTO,
HEBO3MOYKHO M30paTh COpa3MEpPHOE UM CPEJCTBO O€3 MOJHOrO U IiTy0o-
KOT0 yueTa JaHHBIX, XapaKTePU3YIOIIUX JIUIO, HAPYIIMBILIEE YTOJIOBHO-
IPaBOBOK 3amlpeT, Kak B MOMCHT COBEPIIICHHUS MPECTYILICHHS, TaK M JI0
¥ TI0CJIE HETO.

Cyzibl OPUEHTUPOBAHBI Ha MPHMEHCHHE 00Jiee CTPOTHX MeEp JIMILY,
COBEPIIMBIIIEMY TPYIIIIOBOE MPECTYIUICHUE, PH PELUANBE M, HAIIPOTHB,
Ha CMSTYCHUC HAKa3aHWS BIIEPBBIC BCTABIIMM HA TPECTYIHBIA ITyTh
Y HE HY>KJIQIOIIMMCS B U30JIAIIUH OT OOIIICCTRA.

U3 cyoebnoit npakmuxu. Kax yxazan [Ineaym BepxoBHoro cyna P® B mpe-
amOyne nmoctaHoBneHust Ne 58 ot 22 nexadpst 2015 r. «O npakThKe Ha3HAYECHUS Cy-
namu  Poccuiickoit ®denepaiyi  yroJloBHOTO HakazaHWsD), B CHIIy TpeOOBaHUM
VYIIK P® B npuroBope clieayeT yKa3blBaTh CBEICHHUS, XapAKTEPU3YIOIINE JIMYHOCTD
HO)Z[C}/I[I/IMOFOGS. N nevictBurensHo, B cuny 1. 4 cr. 304 VIIK Bo BBOAHOM 4acTu
MIPUTOBOPA JIOJKHBI ObITh MPUBEACHBI JAaHHBIE O JIMYHOCTH TOJICYTUMOIO, UMEI0-
[IMe 3HaYEHHE I YroJIoBHOTO jiena. K cBeieHusIM 0 TMYHOCTH, KOTOPhIE MO7JIe-
JKaT y4yeTy Mpu Ha3HAUYCHUU HaKa3zaHWs, OTHOCSATCS XapaKTePU3YIOIIUE BUHOBHOTO
CBEJICHUS1, KOTOPBIMH PacIioyiaraet CyJl Ipy BbIHECEHUH MpUroBopa. K TakoBeIM Mo-
I'yT, B YACTHOCTH, OTHOCUTHCS JJAHHBIE O CEMEHHOM U UMYILIECTBEHHOM IOJIOKEHUU
COBEPIIHBILIETO MPECTYILICHUE JIMIIA, COCTOSTHIUM €T0 3/I0POBbsI, IOBEJACHUH B OBITY,
HAIMYUH Y HErO Ha WKAVUBEHUH HECOBEPILECHHOJIETHUX JETEH, MHBIX HETPYIOCIO-
COOHBIX JMII (CYNPYTH, pOUTENEH, APYTUX OJIM3KUX POJICTBEHHUKOB)®,

OpnHako HE BCE JUYHOCTHBIE OOCTOATENHCTBA UCMOJB3YIOTCS 3a-
KOHOJaTeleM B KadecTBe cpeactBa auddepenunanuu. Cpeau Takux
00CTOSATENHCTB MOKHO BBIJICIUTH CJIEAYIOIINE UX BUJIbL:

- IPOSIBUBIIMECS B MIPECTYIVIEHUU U

- HE MPOSIBUBIINECS B HEM.

OOcTosiTenbCcTBA nepeou TpyNIbl, OE3yCIOBHO, CKa3bIBAIOTCS
Ha CTENEHU OOIIECTBEHHOW OMAaCHOCTH MPECTYIUIEHUS U OMACHOCTHU

% Poccuiickas razera. 2015. 25 JIEK.
% Tam xe.
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JUYHOCTA BHHOBHOTO (XOTs, B 3aBUCUMOCTH OT BHJa OOCTOSITEIb-
CTBa, U HE B PAaBHOW MEPE) U MOTOMY KaK XapaKTEpU3YIOUIUE ypO-
BEHb OMACHOCTH U JACSAHUS, U JIUYHOCTU MOTYT ObITh 3aJI€MICTBOBAHBI
(M UCTIONB3YIOTCS) 3aKOHOJATEIEM JJIsl ONPECIICHUsI TUTIOBOM CTe-
MeHU OOIMECTBEHHON OMACHOCTH JIMYHOCTH KakK OocHoBaHUs nudde-
peHiuanuu. Tak, COBEpIICHUE MPECTYIUICHUS TPyInou juil (B pas-
JUYHBIX €€ MOJU(UKAIUIX — TMpocTas Trpymnna; JIercTByrolias
10 NMPEABAPUTEIIBHOMY CrOBOpPY; OpPraHU30BaHHasl rpylna) 3ajei-
CTBOBaHO B KauecTBe IHdbepeHIUPYIOIEeTro (KBATU(QUIIUPYIOIIETO)
oOctosTenbcTBA B cTarthsix OcobeHHOM yacTtu okoio 200 pa3
(o coctosiuuto Ha 10 depans 2016 r.; B mepBoHaAYaIbHOU pelak-
nuu YK 1996 r. — 135 pa3). 910 HaMHOrO0 4ariie, 4eMm Jr0oe Ipyroe
KBUTM(DUITUPYIOIIEE 0OCTOSITENHCTRO.

Cpenu 0OCTOSITENBCTB 6mMOpOU TPYIIbl — HE MPOSBUBIIMXCS
B MIPECTYIUICHUHU — IBCTBEHHO MPOCMATPUBAIOTCS TPU MOATPYIIIIHL:

- HE TPOSBIAIONIMECS B MPECTYIJICHUH, HO TECHO CBS3aHHbBIC
C HUM M CBUJETEIbCTBYIOIINE 00 U3MEHEHUU B Ty WJIM UHYIO CTOPOHY
CTEIEeHU OOIIECTBEHHOM OMACHOCTHU JTUYHOCTH;

- TECHO HE€ CBS3aHHBIC C TMPECTYIUICHUEM, HO CBUJIETEIIbCTBYIO-
e o0 U3MEHEHUU B Ty WM MHYIO CTOPOHY CTEIEHHU OOILIECTBEHHOU
OTMaCHOCTHU JINYHOCTH;

- HE CBUJIETENILCTBYIOIINE 00 U3MEHEHUHU CTETIEHU OOIIECTBEHHOU
OMAaCHOCTHU JIMYHOCTH.

OOcTosATEeNbCTBA MEPBOM MOATPYMILI, KAK U B MPEKHEM 3aKOHO-
JaTeNbCTBE, MPU3HAIOTCSA 3aKOHOJaTeieM cpeicTBoM auddepeniua-
uuu. Tak, gesrenbHoe packasiaue 1o YK P® npuszHaercs U 0ObIYHBIM
CMSITYAIOIIMM O0OCTOSATENHCTBOM (1. «HM» U «k» 4.1 cT. 61), u Tem, cu-
Jla BJIUSHUS KOTOPOTO HA HAKa3aHUE OIpeJeNieHa CaMUM 3aKOHO aTe-
aeM (cT. 62), 1 00IKM OCHOBAaHHUEM OCBOOOKJICHUS OT YTOJOBHOM OT-
BETCTBEHHOCTH (4.l cT. 75), 1 OCHOBaHHEM NMPUMEHEHUSI HEKOTOPBIX
CHEeHHUAIBHBIX BUAOB O0CBOOOXAeHUsI B OcoOEHHOW YacTu (IpuMeya-
Hus K cT. 291,307 u HekoTopwle napyrue). PeuuausB mpecTymieHUM
TaKX€ WrpaeT poJib W OOBIYHOIO OTATYAIONMIETO OOCTOATEIHCTBA
(. «a» 4.1 ct. 63 YK), 1 TOro, cuiia BIUSIHUA KOTOPOTO Ha HaKa3aHUE
omnpejiesieHa cCaMUM 3aKoHojiateneM (CT. 68), u dhakTopa, BIUSIONIETO
Ha BBIOOp BUJIa KOJIOHWUU TIPH JIUIICHUH JIUIAa CBOOOIBI IO TIPUTOBOPY
(ct. 58), 1 HeWTpanu3zaTOpa ydyeTra CMArYaroIlero HakazaHue o0CTOsI-
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TEJILCTBA MO MpaBuiaaM cT. 62, a 10 2003 r. peunAUB BBIOJHSI POJIb
U KBAIM(PUIIUPYIOLIETO — Yepe3 CyIMMOCTb — o0cTosATeNnbCTBa (0oiee
yeM B 20 ciydasx).

Jlo uckarodeHus: HeoJHOKpaTHOCTH (cT.16) n3 YK 1996 r.% ona
¢dburypupoBanga B 3aKOHE B KaueCTBE M OOBIUHOT'O OTATYAIOIIEro 00-
CTOSITENbCTBA (M. «a» 4. 1 cT. 63), U BechbMa pacpoCTpaHEHHOrO KBa-
muduiupytoilero npusHaka (moutu B 60 crarbsax). HamoMHuM takxke,
yto B nipexkHeM YK 1960 r. B mepeuHe oTsArdaromux o0CTOATENbCTB,
noMuMo moBTopHOCTH (1.1 cT. 39), Ha3bIBAIKMCH TaKKE OTOBOP 3aBe-
noMo HeBHHOBHOro jumna (m.11 ct. 39) u coBepiieHre HOBOro Ipe-
CTYIUICHHS JTUIIOM, KOTOpOE ObLIO B35TO HA MOPYKH, B TEUCHUE CPOKA
MOPYUYUTEJILCTBA UM B TEYEHHUE OJHOTO Iojia MOCie OKOHYaHUS 3TOTO
cpoka (. 12 cr. 39) — 00CTOSTENBCTBA, TECHO CBSA3aHHEIC C (hAaKTOM
COBEpUICHUS] TMPECTYIUICHUS], CBUIECTEIbCTBYIOIINE O TOBBIIICHHON
CTEIEHHU OMaCHOCTU BUHOBHOTO.

Hackonbpko 3aKkOHOIaTeNIbHAS TTO3UIMSA 110 3aTPOHYTOMY BOIIPOCY
HBIHE Ha/JIexkale mpoaymana? BaxHyro nHbOpMaILIUIO MOKHO TOJTY-
YUTh, OOPATUBIIKCH K paHee JEHCTBOBABIIEMY POCCUICKOMY 3aKOHO-
JaTeIbCTBY, B YaCTHOCTH K YTOJOBHOMY yinoxeHuto 1903 rona,
110 OT3bIBAM COBPEMEHHUKOB «HUYEM HE YCTyNaBIIEMY JIy4YIIUM
U3 TOTJAITHUX €BPOMEHCKUX ynomeHHﬁ»GS

OTtsaryaroniue oOCTOSITENhCTBA TPATAUIIMOHHO B POCCUMCKON TEO-
pUU mpaBa JENWIWCh HA JBa BHUJA: T€, KOTOpbIe 1) yBEIMYMBAIOT
HaKazaHUs B UX POJIe; K HUM OTHOCWIH cmeueHue (CO80KYNHOCMb)
U noemopeHue NPeCTYIUICHUH, TPU HAJTUIUU KOTOPBIX CYy A03BOJIS-
JIOCh BBIXOJIUTH 3a TPEAeNbl OOBIKHOBEHHOTO, TO €CTh Maximuma,
HaKa3aHUs, 3TU 0OCTOSTEILCTBA B TCOPHUM MpEAJarajoch UMEHOBAaTh
OTATYAIOMMMY BHHOBHOCTh M HAKA3yeMOCTB'; 2) NO3BOJSIOT CYIy
YBEJIMUMBATh HAKA3aHUE HE BBIIIE MAKCUMyMa CAaHKIIMHU. JTO OTSr4a-
IOIIHE 0OCTOSITETHCTBA «B TECHOM CMBICIIE CITIOBaY, «OOIIEro XapaKkTe-
pa», «YBEITHIMBAOIINE BHHOBHOCTDY .

Vnoxenune 1903 r. B ornenenun ceapbMoM «O0 00CTOSITENLCTBAX,

°7C3 P®. 2003. Ne 50, ct. 4848,

68 [TpkeBanbckuii B. B. [IpoekT YromoBHOro YioxeHHss W COBpEMEHHas HayKa yro-
aoBHoro mpasa. CII6., 1897. C. 1.

% Kucrsxosckuii A. ®. DneMeHTapHbIA yueOHUK 001iero yroioBHoro mnpasa. T. 1. Ku-
eB, 1875. C. 240.

" Tam sxe. C. 240.
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YCUJIMBAIOIIUX OTBETCTBEHHOCTHY» (CcT. 60-67), yaenuno mnepBbIM
JIBYM BHJIaM (COBOKYIHOCTHM M MOBTOPEHHIO) BEChbMa 3HAYUTEIBHOE
BHUMAaHUE.

[ToMrMO Tak Ha3bIBAEMOW MPOCTON COBOKYIHOCTHU, KOTOpas (pu-
TYPUPYET U B HBIHE JACHUCTBYIOIIEM YTOJIOBHOM KOJIEKCE, YJIOKEHUE
0c000 peraaMeHTUPOBAIO CIIyYaW KEAIUDUUUPOBAHHOU COBOKYITHO-
CTH, OOYCIOBJICHHOW COBEPIICHUEM MPECTYIUICHUN MO NPHBbIYKE
WM B BHujAe npombiciaa. CornacHo cT. 64, cyay NpeaoCTaBIsUIUCh
0oJiee MHUPOKUE BO3MOKHOCTH 0 YCWJICHUIO HAaKa3aHUs MpU HATUIUU
CJIEYIOIINX YCJIOBHM: 1) MO coBepHIMIO ABa WM Oosiee moorcoe-
CMBEHHBIX WIN 00HOPOOHBIX TIPECTYIHBIX NESIHUS, IPUUYEM 2) IO npu-
8bluKe K TIPECTYMHOMN AEATEIbHOCTH WJIM BCIEACTBUE OoOpalleHus Ta-
KOU JIeATEeNIbHOCTU B npomvicen. Hannuue 3TUX yCI0BUN TOJKEH KOH-
CTaTUPOBATH CYJ, a €CIU JIeJI0 PACCMATPUBAET CYJ HPUCSKHBIX,
TO HNPUCSHKHBIE 3acelaTesid, Mepell KOTOPbIMU MPEe/ICeNaTeNbCTBYO-
IITUM JIOJDKEH OBITH TTOCTaBJIEH OCOOBIN BOMPOC.

Eciau ynomsiHyThl€ yCJIOBHUS BBISIBICHBI U K TOMY K€ «B 3aKOHE
HE OMPENIENICHO 3a Takhe JAEsHUSA 0CO00Tr0 HakazaHus» (Hampumep,
B cT. 608, 616 mpenycmarpuBagach NMOBBIIIEHHAS HAKa3yeMOCTb CO-
BEPILICHUS ONMKMCAHHOTO B JUCIO3UIMUA CTAaTbU JESHUA B BUJIE TPO-
MBICJIa), OTBETCTBEHHOCTh HACTYyIaJIa MO MpaBUiaM O COBOKYITHOCTH,
onpeaeseHHbIM B cT. 60—63 Ynoxenus. CBepx Toro, cya Obl1 BIpase,
Ha3Hayas Kak TsArdaiiiee HaKa3aHue:

KaTtopry 0e3 cpoka, BOCIIPETUTH MEPEBO/I Ha MOCEJICHUE paHee UC-
teuenus 20 ner;

CPOYHOE JIMIIEHHE CBOOOJBI, MPOJIUTh: €CIU B 3aKOHE Ompeie-
JICH MPEeIeNIbHBIN BBICIIUM CPOK — JI0 BBICILIETO pa3Mepa JaHHOTO poja
HaKa3zaHus, a €CJIM IMpeAeabHbIA BBICIIMN CPOK HE OMpEAesieH, TO Ka-
Topry — a0 20 JieT, 3aKII0UYeHUE B UCIIPABUTEIILHOM JIOME U KPEMOCTH
— 110 8 JIET, 3aKIIF0YEHHE B TIOPbME — 110 2 JIET U apecT — 110 1 roxa;

JNEHEKHYIO0 TEHI0O — ONpPENENUTh, KPOME TOro, apecT Ha CpOK
HE cBbIIIE 1 Mecsua.

Hanuo, Takum 00pa3oM, JTOMOHUTEIbHBIE YCUITUBAIOIIUE HaKa3ye-
MOCTb OOCTOSITENBCTBA (COBEPIICHUE MPECTYIUICHHS 10 HPUBbIUKe, B BULIE
NPOMbICIIA), KOTOPbIE 3a4acTyl0, XOTS U HE BCETAA, COMPSIKEHBI C COBO-
KYITHOCTBIO IPECTYIUIEHUH. JIeMCTBYIOIIEE YTOJIOBHOE 3aKOHOAATEIILCTBO
HE MPUAAET UM 3HAYCHUS OTITYAOIIETO OOCTOSATENLCTBA, 4, BUJTUMO, 3P4

35



IloBTOpeHNI0 KaK yCUIMBAIOIIEMY HaKa3aHUE OOCTOSITEIbCTBY
B YTOJOBHOM YJIOKEHUH YJIENSIOCh MPUCTAIBHOE BHHUMAHUE: OHO
npu3HaETCa Hanboee TSHKKOM (hOpMOM IPECTYIMHOCTH.

['oBOpsi O «KJIacCHYECKOM» BHJI€ MOBTOPEHHUS, 3aKOHOIATEINb
K OCHOBHBIM MpHU3HAKaM, OTTPAHUYMBAIOIIMM JIAHHBIM BUJI OT COBO-
KYIHOCTH, OTHOCHJI: 1) OTOBITHE HaKa3zaHUS 3a IPEKHEE MPECTYIHOE
JNESHUE — 3TO TJIAaBHBIM, ONpENENAolMid MPU3HAK;, B CiIydae, €CJIH
MPECTYIUICHHUS] pa3HOPOIHBIE, OTBETCTBEHHOCTh HACTyMala Ha 00IIeM
ocHOBaHMM (CT. 67), a eclii HakazaHWE HE ObUIO OTOBITO MOJIHOCTHIO
100 JESHUE COBEPIICHO J0 OTOBITUS (TOC/E MPOBO3TJIALICHUS MPU-
roBOpa), JOJKHBI OBLIU MPUMEHSTHCS MpaBmia cT. 66; OTOBITHIM IO-
Jarajoch Haka3zaHWe B MOMEHT OKOHYAHMSI TEUCHUSI CPOKa U OCHOBHO-
ro, U JOTOJHUTEILHOTO €ro BUJa; 2) TOXIAECTBO WJIM OJHOPOIHOCTD
MPU3HAKOB MPEKHETO U HOBOTO MPECTYIHOTO JIESIHUA: OHO IIPU3HaBa-
JIOCh HAJIMYHBIM, JIa)K€ €CIU B OJTHOM CJIydyae BUHOBHBINA ObLIT HaKa3aH
32 OKOHYEHHOE, a B JIPYyTOM — 332 HEOKOHYEHHOE JiessHUE (I Ha00o-
poT) MO0 B MIEPBOM MPECTYIUICHUU JIUIIO BBIOJHWIO (HYHKITUIO HC-
MOJTHUTENISA, & BO BTOPOM — MOJCTpeKaTessi, TOCOOHUKa U T. 1.; TO-
CKOJIbKY JIBOMHOM y4eT OJIHOTO U TOTO € 0OCTOATENhCTBA 3aKOHO 1A~
TeIb HE JOMycKad, CT. 67 He MPUMEHSJIACh, €CIU 3aKOHOM OBLIH
«oTpeJiesieHbl 0coObIe 3a MOBTOPEHUE MPECTYIHBIX JeSTHUN Haka3a-
HUD (CM., HapuMep, cT. 455, 585, 586 Ynoxenus u nip.); 3) HEHCTE-
YEHUE YCTAHOBJICHHBIX 3aKOHOM CPOKOB, AU(DPepeHIrpOBaBIIUXCS
B 3aBUCUMOCTH OT KaTErOpUHU MPEKHUX MPECTYIUICHUH: THKKOTO —
€CIIM 70 YYUHEHHUS HOBOTO JIESIHUS MPOIIJIO0 CO BPEMEHH OTOBITHS
Haka3zaHus He 0oJiee 5 JeT, MPOCTOro NPECTYIJIEHUS — MPOIIIO HE 0O-
jee 3 JIeT U IPOoCTyNnKa — MUHYJIO He Oojiee 1 rosia; Bce CpOKU MCUHC-
JSIUCh CO JHA OTOBITHSL TMOCJIEAHEr0 HA3HAYEHHOrO HaKa3aHUs.
[Ipu HaMYMK 3TUX TPEX YCIOBUM MeEpa BO3ACUCTBUS CYIOM YCHUJIIU-
BaJIaCh IO MIPABHIIAM, OIPEIEICHHBIM B CT. 64, TO €CTh KaK H IPHU CO-
BEPILICHUU JCSHUN MO MPUBBIYKE WA MPOMBICTY, C BO3MOKHBIM BBE-
JIEHUEM OTpaHUYEHUN MpU U30paHUM ONPEEICHHBIX HaKa3aHWil B Ka-
YECTBE TATYAUIINX.

AHanu3upyeMoe 0O0CTOSTENIbCTBO BECbMa HAallOMHUHAET PELMIUB,
KaK HEPEJKO W MMEHOBAJIM MOBTOPEHUE B TEOPUU YTOJIOBHOIO IpaBa
TOro BpeMeHH. J[a U B COBpEMEHHOM YTOJIOBHOM IIpaBe OHO MMEET
nogvac 1o xe obo3Hauenue. [IpaBaa, B TpaKTOBKE COBPEMEHHOTO pe-
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IIUJIMBAa UMEIOTCSI CBOM OCOOCHHOCTH: ATO MOHSITHE OXBAThIBAET CIY-
Yau COBEPUICHUSI YMbIULIEHHO20 TIPECTYIUICHUS JIMIOM, HUMEIOIIUM
CyoumMocms 3a PAaHEE COBEPILICHHOE YMblulleHHOe TPECTYIUICHUE.
NuHaue roBopsi, NEPBBI U BTOPOW NPU3HAK, HA3BAHHBIE B IPEIbIIY-
meM ab3ame, 111 Hero HeoOs3arenbHbl: penuanB (cT.18 YK P®D)
HaJIMIIO TIpU caMoM (akTe CyauMocTu (He TpeOyeTcsi, 4ToObl Haka3a-
HUE OBLIO OTOBITO), KaK U MPU COYETAHUHU HE TOJIBKO TOXKJIECTBEHHBIX
aM00 OJTHOPOJHBIX, HO M Pa3HOPOJHBIX MPECTYMHBIX AesiHui. Kpome
Toro, B Yioxxenuu 1903 r. peuuaus (uepe3 Npu3HAK CYJUMOCTH WIH
MHOTOKPAaTHOM CYJIUMOCTH) MCIIOJIb3YETCSl B KQ4€CTBE CpelicTBa AU(-
dbepeHIan OTBETCTBEHHOCTH, BBICTYIAsl B KayeCTBE KBalu(UIIU-
PYIOIIETO UK 0C000 KBATU(PUIMPYIOIIETO MPU3HAKA.

Oco00e TOJIOKEHUE 3aHUMAIOT TPEANUCAHUS, COACpKaIUuecs
B CT. 66 YTOJIOBHOTrO ynoxeHus. COrinacHO UM, IMOIJICKHUT OTBET-
CTBEHHOCTH Ha OOIIEM OCHOBAaHUU C COOJIIOJCHUEM OIpeeICHHBIX
YCIOBUU CYOBEKT, YUYUHHUBIIWNM MPECTYIMHOE NESHUE noc/ie MPOBO3-
[IAIIEHUSI TPUTOBOPA, PE3OIONUN WM PEUIEHUS] O BUHOBHOCTH WJIU
80 8pems OTOBIBAHUS HaKa3aHUS.

Ecnau oTBiIeUbCS OT SIBHO Ka3YMCTHYHOTO XapakTepa Mpeanuca-
HUW CT. 66, MOXKHO 3aKIIFOYUTh, YTO MO KapaTeIbHOMY COJIECP>KAHUIO
3Ta HOpMa 3aHUMAET MPOMEKYTOUHOE IMOJI0KEHHUE MEXIYy HOpMaMu
O COBOKYITHOCTH (B Y3KOM CMBICJIC CJIOBA) U MOBTOPEHUU. ITO TO, UYTO
B JICHCTBYIOIIEM 3aKOHOJATENhCTBE POCCMU MMEHYETCA COB0KYNHO-
cmuio npueogopos (ct. 70 YK PD).

Pe3tomupysi ckazaHHOE, MBI IPUXOJUM K BBIBOAY, UTO 3aKOHOA-
Teb W3JIUIIHE TOCHEITHO U 0€3 JOCTATOYHBIX OCHOBAHUW MOIIEN
Ha oTka3 B YK P® ot nuddepenmnupyromiero cpeacTsa «moBTOpPEHUE
MPECTYIICHUS», OCOOEHHO B TaKUX €r0 Pa3HOBUIAHOCTSX, KaK OOHO-
POOHAs U MOIHCOeCMBeHHAsL HEOJHOKPATHOCTh, COBEPIIIEHUE TTPECTYII-
JICHUSI 1O NPUBbIUKe UIH 8 8Ude NPOMbIC/IA, a TAKKE B TCUCHHE CPOKOB
TABHOCTH nocie 0omOblmus JIAIIOM YTOJOBHOTO HAKa3aHUs WA BCKOPE
(B TedyeHue rojia) nocie 0ce000XHCOeHUs: €ro OT YTOJIOBHOM OTBET-
CTBEHHOCTU 1O Hepeadunumupyrouum 0CHOBAHUSIM.

OOcTosiTeNIbCTBA BTOPOW MOATPYNIBI (TECHO HE CBSI3aHHBIC
C IPECTYIJIEHUEM, HO CBUJCTEIbCTBYIOIIME OO0 W3MEHEHUU B Ty
WU UHYIO CTOPOHY CTENEHHM OOIIECTBEHHOM OMAaCHOCTH JIMYHOCTH)
B IUIaHE ONpPEJEICHUSI UX MECTa B YTOJOBHOM IIPaBe HE MOJTy4aroT
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OJTHO3HAYHOM OIIEHKH IOpHUCTOB. 110 MHEHHIO OJHMX, CTEIEHb OOIIe-
CTBEHHOM OMACHOCTH JIMYHOCTH - (6e3 paznuueHHs] €€ BUAOB) WIIH —
B YTOUHCHHOM BAapHaHTE — THUIIOBAs CTENEHb ONACHOCTH JIMYHOCTH,
BUIOBAs COLMAIbHAS ONACHOCTH (omsaTh K€ O0€30THOCHTEIBHO
K €€ Pa3HOBHIHOCTSIM) CIY>KUT OCHOBaHHMEM AuddepeHIHnanuu yro-
JJOBHOM OTBETCTBEHHOCTH. MeT 1 peub 000 BCeX JAHHBIX O JUYHO-
CTH BUHOBHOT'O, XapaKTEPU3YIOIIUX CTEIEeHb €€ OOIIECTBEHHOM omac-
HOCTH, JTU0O0 YaCTH UX — U3 MMPUBEJACHHOU TOYKH 3PECHHS HESICHO.

H3 cyoeonoii npakmuxu. IInenym BepxoBHoro cyga P® ckiioHeH npuaa-
BaTh OOCTOSATENLCTBAM, HE CBSI3aHHBIM C MPECTYIJICHHWEM, 3HAUCHUE CPEACTBa
TOJIBKO MHJWBUAyaIU3allii HaKa3aHUs".

Bp160pouHOE M3ydeHHE HaMU YTOJIOBHBIX JI€JT MOKA3aJi0, YTO CPeIu
VUUTBIBAEMBIX ~ CyJAaMH  OOCTOSITENIbCTB ~ 3HAYaATCs:  CKJIOHHOCTh
K IPaBOHAPYIICHUSIM U 0€3pe3yIbTaTHOCTh TMPUMEHEHHS Mep OOIIe-
CTBEHHOI0, JUCIUIUIMHAPHOTO W aJIMHHHUCTPATUBHOIO BO3JACUCTBUS
(10 %), 3moymoTpeOiieHHMEe BHHOBHOIO  CHHPTHBIMHA — HAIIMTKAMH
(9 % ot oOI1ero uncia YITEHHBIX CYJaMH yCHUIIMBAIOIINX HaKa3aHHUE 00-
CTOSITEILCTB), OTpUIIATENIbHAS TPOU3BOJCTBEHHAs, OBbITOBas, OOIIIe-
CTBCHHAs XapaKTEPUCTHUKA W HETaTHBHAsl OIEHKA JIMYHOCTH B IICJIOM
(15,3 %), B T. 4. cBA3aHHAs C AaHTUOOIIIECTBEHHBIM 00pa30oM KHM3HH BH-
HoBHOTO (7 %). UToro — 41,3 %. IlocKkoiIbKY HM OOHO W3 3TUX 0OCTOS-
TEJILCTB B TMEPEUCHb OTATYAIOIIUX HE ObUT BKJIFOYEH, CYAbl YUUTHIBAIN
UX B KQUECTBE OOCTOATEILCTB, XapaKTEPU3YIOLIUX JIUYHOCTH BUHOBHOTO.

JleiicTBytoliee, Kak U paHee JeiCTBOBaBIIEE, YTOJIOBHOE 3aKOHOA-
TEJNBCTBO TAKXKE OOCTOSATENBCTB BTOPOM MOATPYNNbl HU B TEPEUHAX
cT. 61 1 63 YK, HA B MHBIX CTaThAX YrOJIOBHOTO 3aKOHA HE YIIOMHUHAET,
BJIyYIlIeM CJy4ae ToBOps 00 yudeTe «JIMYHOCTH BHUHOBHOTO» B IIEJIOM
(cm.u. 3 cT1. 47, 48, 60, 4.1 c1. 55 u np.) 1MOO ee moBeACHUS TOCIIe CO-
BepiieHus npectyruieHus (4.1 cr. 64 YK).

U3 cyoeonon npakmuku. 1lnenym BepxoBHOro cyna B M. 3 MOCTaHOBJICHUS

" Cm.: KopobGees A. U., Ycc A. B., T'onuexk 0. B. YronoBHo-nipaBoBasi MOJIUTHKA: TE€H-
neHImn 1 nepcrnekTussl. C. 9.

2 Cwm.: Kopo6os II. B. Ionsarue muddepentmanum yromoBHoi otBercTBeHHOCTH. C.10;
Ero xe. JuddepeHnmanus yroioBHOW OTBETCTBEHHOCTH M KJACCU(UKAIMS YrOJIOBHO-
Haka3yeMbIX JessHUi: aBToped. auc. ... kann. ropui. Hayk. C.10; JlecnueBcku—Kocrapesa T. A.
VYkas. cou. C. 60.

3 Co6opuuk noctanoBiennit [Inenymon. C. 31 (mocTaHOBJICHHE YTPATHIIO CHITY).
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Ne 3 «O npakTrke MpUMEHEHUS Cy1aMy OOIIMX Haval Ha3HAUYCHUS HaKa3aHMsD yKa-
3aJ1 Ha HEOOXOMMOCTb BBISICHATH MPY HA3HAYEHWH HaKa3aHWs «OTHOIIEHHUE TOCY-
JTUMOTO K TPy, 00YUEeHUI0, OOIIECTBEHHOMY JIOJTY, TIOBEJICHUE Ha ITPOM3BOICTBE
U B OBITY, TPYAOCHOCOOHOCTb, COCTOSIHUE 37I0POBbSI, CEMEHHOE MOJI0KEHHE, CBEIe-
HUS O CYIUMOCTI» ™.

Ha mamr B3, 3acimyXMBaeT BHUMAHHS BBIICIICHHE B KadyeCTBE
¢ depeHIMPYIONIEro CpeACcTBa 3aKoHOAaTeneM (OYEBUAHO, B POJIU
OOBIYHBIX CMATYAIONINX, OTATYAFOIINX OOCTOSTEIBCTB) NOAONCUMETLHOL
WIW, HAPOTUB, OMPUYAMETbHOU XAPAKMEPUCTIUKY JIATHOCTH BUHOBHO-
ro (B IIETIOM, B OCHOBHOM) TI0 MeCTy paboThI, y4eObl, )KUTEIbCTBA, B CE-
MbE€ U T. [I. IO U TIOCJI€ COBEPILICHHUSI MPECTYIICHUS, a TAKXKE OMHOUIEHUs
BUHOBHOTO K Mpagonopsoxy (MEIKOEe XyJUTaHCTBO, MEJKHE XHUIIICHUS,
pactuTHe CIHUPTHBIX HAIMMTKOB B OOIIECTBEHHOM MECTE, TOSBIICHHUC
B OOIIIECTBEHHBIX MECTAX B IIbTHOM BHJIC H T. JI.).

B uTore mMpl CKIIOHHBI TTOJIEP)KAaTh Ty TOYKY 3PEHHS, COTIACHO KO-
TOPOH 9acTh OOCTOSTEIBCTB BTOPOI TPYIIITHI «3aCITyKUBACT 3aKPETUICHHUS
B CTAaTyce cpeicTB aubbepeHIHaum» , T0 €CTh OTPOKCHIS B IIEPEUHE
CMSTYAIOITNX ¥ OTSTYAONTNX 00CTOSITEIBCTB (B YACTHOCTH, KACAFOIIIAXCS
YIIOMSIHYTBIX BBIIIE aKTOB TIOBE/ICHUS BUHOBHOTO JI0 M TIOCIIE COBEpIIIC-
HUS IPECTYIUICHUS ).

HakoHen, ydeT oOCTOSITENBbCTB TpeTbeill MOArpyNibl — HE CBUJIE-
TEIBCTBYIOINX 00 M3MEHEHUM CTENICHN OOIIECTBEHHOMN OMACHOCTH JTHY-
HOCTH — CYJIOM OCYIIECTBIISICTCSI OOBIYHO B TPOIIECCE MHIMBHUTyalTH3a-
MM HaKa3aHMI.

U3 cyoeonoii npakmuku. Kax noguepknyn [ieHyM, BBISCHEHUIO U YUYETY
MOJIJIeKaT MPH M30paHUM HaKa3aHUs TPYIOCIOCOOHOCTh, COCTOSTHUE 3/I0POBBS,
CEMEHHOE TOJIOKEHHUE... YUET ITUX JAHHBIX OCYIICCTBISACTCS HE B CHIy TOTO,
YTO OHU CBHJICTEILCTBYIOT 00 M3MEHEHUHW CTEIICHH OOIISCTBEHHON OMACHOCTH
JUYHOCTHU (KaK MPaBUJIO, OHU CYIIECTBYIOT U J10, U B MOMEHT COBEPIIICHUS Tpe-
CTYIUICHUS, U TIOCTIC ¥ Ha U3MEHEHHE CTENICHU OMACHOCTH JIMYHOCTH BOBCE BIIH-
SIHUSI HE OKA3bIBAIOT JIN0O CKa3bIBAIOTCS B MAJIOK Mepe), a 10 Cyryoo ryMaHHBIM
COOOpaXKEHHUSIM.

[TpakTuka HOCTATOYHO MIMPOKO CChUIAETCS B MPHUTOBOPAX Ha Ta-
KOr'0 pojJia 0OCTOSITENLCTBA: B X0J/I€ BHIOOPOYHOTO M3YUYEHHUS YrOJIOB-

74 .
Co6opuuk nocranosneHuid [Inenymos... C. 31 (ITOCcTaHOBIIEHUE YTPATHIIO CHITY).
7> BarmanoB A. A. JINYHOCTS BHE CBSI3U C NpecTyIUIEHHEM Kak KpuTepuil auddepenima-
IIUU OTBETCTBEHHOCTH W HaKa3aHWs: aBToped. AucC. ...KaH. ropu. Hayk. Kazans, 2008. C.18.
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HBIX JIeJ1 HaM BCTpeTUsioch 60 0OCTOSITENBCTB 3TOW Pa3HOBUIHOCTH,
MOBJIMSABIIMX HA HAaKa3aHWE B CTOPOHY ero cmsiryeHus. Cpenw HHUX
HanOoJIee YacTO YYMUTHIBAIOTCS IIJIOXO€ COCTOSIHHE 370pOBbs, MHBa-
JUHOCTh UM YMCTBEHHasi OTCTaJOCTh BHHOBHOIO, HAJIMYME HA €ro
WOKIMBEHUH OJIM3KUX, 0CO00 TSKKHUE TMOCIEACTBUS IJ CEMbU, CKJa-
JILIBAIOIIUECS B CIy4ae OCYXJEHUSI BUHOBHOTO K JIUIICHUIO CBOOO/IBI,
MOJIOKUTENNbHAs (00IIeCTBeHHAsl, ObITOBass M T.[.) XapaKTEPUCTUKA
JUYHOCTHU OCYKAEHHOTO.

B Hacrosiiee BpeMsi HAMETUJICS TIOBOPOT B 3aKOHOJIATEIILHOM OT-
HOIIIEHUM K  paccMaTpuBaeMoil  MOATPYIIE  OOCTOSITEIbCTB.
Bo-miepBbix, B OOmMX Hadalax Ha3HAYCHHMS HakazaHus — Y. 3
cT. 60 YK — 0co60 ynomsiHyTO (XOTs C MO3UIMH 3aKOHOAATEIHHOMN
TEXHUKHU 3TO U U3JIMIIIHE) O HEOOXOAUMOCTH BBITIOJIHEHUS CYJIOM TIPO-
THOCTHYECKON (PyHKIIMH: KaKOBO OyJET BIUSHUE HA3HAYAEMOr0'* BU-
HOBHOMY HaKa3aHUs Ha YCJIOBUS KU3HU €ro ceMbu. BO-BTOpBIX,
BIepBbIe B mnepeune cT. 61 YK 3akpemyieHo HOBOe 0OCTOSITEILCTBO,
MOJIIeXKAIee YUYETy CYJIOM MO Cyry00 T'yMaHHBIM COOOpa)KeHUSIM —
HaJMyrMe MaJIOJIETHUX JIeTe Yy BUHOBHOTrO (M. «r»). Bkyme ¢ aByms
JIPYTUMHU — U3BECTHBIMU U NipexkHeMy Kopaekcy — oOCTosTeTbCTBaMU
(HECOBEpIIICHHOJIETUE BUHOBHOI'0; OEPEMEHHOCTh) M OTPAKEHHBIMU
B 4. 3 cT. 60 YK nosio)xeHUsIMH TIPUBEACHHOE CMATYaroIiee o0CcTos-
TEIBCTBO CO3JAET «JIMACIOPY» AAHHBIX, 3PUMO JAEMOHCTPUPYIOIINX
ryMaHHbIE€ Haualla pOCCUICKOr0 YrOJ0BHOIO MpaBa.

’® B 3akoHe OMMGOYHO CKA3aHO «HA3HAYCHHOTO», YTO HCKII0UACT KAKOH-THO0 CMBICI
MPOrHO3UPOBAHUS OYyAYIIIET0 CEMbU CYIOM.
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Bonpochbl K 3K3aMeHy N0 AMCHUILIMHE
«AndPepeHnnanusa 1 MHAUBUAYATU3AIUA
OTBETCTBEHHOCTH B yrOJIOBHOM IpaBe»

1. Yto mpencraBnseTr coOOM YyrosoBHasi OTBETCTBEHHOCTh M KaKO-
BO €€ OCHOBaHue?

2. Yto mpencraBisier co00i OCHOBAHHME YrOJOBHOM OTBETCTBEH-
Hoctu? Ero dumocodckuii, COMUOTOTHICCKUN M IOPUINYECKUNA ac-
MEKTHI.

3. B dem 3akirouaercss COLMAILHO-TIPABOBas W IOpUIMYECKas
CYIIIHOCTb OCBOOOXJIEHUS OT YTrOJOBHOM OTBETCTBEHHOCTH IO yTO-
JOBHOMY TipaBy P®?

4. KakoBa ropuandecKkas Mpupojia 0CBOOOXKACHUS OT YroJIOBHOM
OTBETCTBEHHOCTH 10 YTOJIOBHOMY NpaBy PdD?

5. Kakue Bam n3BeCTHBI YrOJI0BHO-IIPABOBBIE HHCTUTYTHI B 3apy-
OCXXHBIX MPABOBBIX CUCTEMAX, aHAJIOTUYHBIE POCCUIUCKUM UHCTUTyTaM
OCBOOOXIEHUS OT YTOJIOBHOW OTBETCTBEHHOCTH?

6. Kakme Buapl (oCHOBaHMS) KIIacCU(DHUKAIIUA OCBOOOKICHUS
OT YTrOJIOBHON OTBETCTBEHHOCTH BBIJICJISIIOT B HayKE YTrOJIOBHOIO IMpa-
Ba?

/. KakoBO cooTHOIIEHUE LeNeld HaKazaHus, 3ajlad YroJOBHOIO
3aKOHOJIATeNIbCTBA ¢ MHCTUTYTOM OCBOOOXKJCHHUS OT YTrOJOBHOW OT-
BETCTBEHHOCTH I10 YTOJIOBHOMY npaBy PdD?

8. Kak coOoTHOCSTCSI MPUHIIUN MPE3YMIIIMA HEBUHOBHOCTH U WH-
CTUTYT OCBOOOKACHHUS OT YIOJIOBHOW OTBETCTBEHHOCTH?

9. PazrpannubpTe HWCKJIIOYEHHUE YTOJIOBHOW OTBETCTBEHHOCTHU
10 PeadMIUTHUPYIOIUM OCHOBAHUSAM U OCBOOOXKJICHUE OT YTrOJOBHOMU
OTBETCTBEHHOCTH M0 HEPEAOUTUTHUPYIOIINM OCHOBAHUSIM.

10. Ilepeuncnure BUIBI OCBOOOXKICHHS OT YTOJIOBHOW OTBET-
CTBEHHOCTH.

11. Ilpu COBOKYNMHOCTH KakKUX OOCTOSATENHCTB BO3MOXHO OCBO-
OOXJIEHME OT YTrOJIOBHOW OTBETCTBEHHOCTH B CBSI3U C JEATEIIbHBIM
packastnuem 1o ctT. 75 YK PD?

12. B yem paznuuue MexXIy OCBOOOXIEHUEM OT YrOJIOBHOM OT-
BETCTBEHHOCTH 10 mpaBwiaMm ctatbl 76 YK P® u ocBoOOXxIeHHUEM
OT YrOJIOBHOM OTBETCTBEHHOCTH MO JIeJIaM YaCTHOTO OOBUHEHMUS?
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13. SBnsiercst 1M OCBOOOXKEHUE OT YTOJIOBHONW OTBETCTBEHHOCTH,
IpEeayCMOTPEHHOE NPUM. K CT. 205 (TEeppOpPUCTUYECKUN AKT), BUJIOM
nesTesbHOro packasausa? I[louemy?

14. Kakue 13 crenuaibHbIX BUJIOB OCBOOOXKICHUS OT YTOJIOBHOM
OTBETCTBEHHOCTH HE SIBJISIIOTCS JEATEIIbHBIM PaCKassHUEM ?

15. IIpupoaa oTCpoUKku OTOBIBAHUSI HAKA3aHUSI.

16. Yto 11€KUT B OCHOBE OCBOOOXKJICHHS OT YrOJIOBHON OTBET-
CTBEHHOCTU B CBS3U C U3MEHEHHEM 00cTaHOBKH? Kakue TpeGoBaHuUs
YCTAHOBJICHBI B 3aKOHE JJIsl IPUMEHEHHUS JTAaHHOTO BHJIa OCBOOOXIe-
HUS OT YTOJIOBHOW OTBETCTBEHHOCTH?

17 Yto nexXUT B OCHOBE OCBOOOXICHHUS OT YIrOJOBHOM OTBET-
CTBEHHOCTH M OTOBIBaHMSI HaKa3aHUsS B CBSI3U C MCTEYEHHUEM CPOKOB
naBHOCTH? Kak MCUYUCISAIOTCA CPOKH JTABHOCTHU IMPU COBEPIICHUU JIU-
1IOM HOBOT'O IIPECTYILICHUS?

18. Kakue cpoku JAaBHOCTH MpeaycMaTpUBAET 3aKOH JJIsI OCBO-
OO0XJIEHUSI OT YTOJOBHOM OTBETCTBEHHOCTH B CBSI3U C UX UCTECYCHUEM?

19. Kak perynupyer 3aKOH T€U€HHE M MPUMEHEHHE JaBHOCTHBIX
CPOKOB MO OTJACJIbHBIM KaTEropusiM MPECTYIUICHUA U B OTHOIICHUU
JIUII, YKJIOHSIOIIUXCS OT CJICICTBUS WM Cy1a?

20. KakoBO COOTHOIIIEHHE MEXIY OCBOOOXKICHHEM OT YrOJOBHOM
OTBETCTBEHHOCTH M OCBOOOXKJIEHHEM OT HakazaHus? HazoBute npu-
3HaKM CXOJICTBA U Pa3JIMUMUSL.

21. K xakoil oTpaciu mpaBa OTHOCUTCS MHCTUTYT aMHUCTHHU? Ka-
KOBa opuaudeckas npupoja amHuctuu? Kakoil opraH rocymapcTta
MIPAaBOMOYCH MPUHUMATh aKThl 00 0OBSIBICHUU aMHUCTHUU?

22. B oTHomeHMH KOro oOBsBiIseTcs amHuctua? Kakue uenu
npecaeayoT akThl aMHUCTHH? KakoBbI MpaBOBBIE MOCIEICTBUS aMHHU-
cTum?

23. KakoBa mopuandeckas MNpuUpoia HWHCTUTYTa MOMMIIOBAHHS?
KTo mpaBOoMOUYEH OCYIIECTBIATh MOMWJIOBaHUE? SABISETCS U TTOMH-
JIOBAaHHUE YTOJIOBHO-TIPABOBBIM UHCTUTYTOM?

24. KakoBa mporieypa Bo30OyXAeHUsT XOJaTalCTBa O MOMHUIIOBA-
HUU ¥ MPUHSATUS PElIeHUs O MOMUJIOBaHMHM? PasrpaHuybTe MOMUIIO-
BaHUE U PEaOUIIUTAILIHIO.
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